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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 33-5825/May 2, 1977 


SECURITIES EXCHANGE-ACT OF 1934 
Release No. 34-13500 


PUBLIC UTILITY HOLDING COMPANY 
Release No. 35-20016 


(File No. S7-694: Comment Period, Ends. 6/30/77) 


MARKETABLE SECURITIES AND OTHER SECURITY 
INVESTMENTS 


Proposed Amendments 
AGENCY: Securities and Exchange Commission. 
ACTION: Proposed rule amendments. 


SUMMARY: The Commission is proposing a new rule 
and an amendment to an existing rule to require 
commercial and industrial companies to disclose 
investment concentrations in marketable securities and 
other security investments. This proposal is a revision of 
an earlier proposed rule which would have applied to all 
registrants rather than to commercial and industrial 
companies only. 


DATE: Comments on or before: June 30, 1977. 


ADDRESS: Comments in triplicate to: George A. 
Fitzsimmons, Securities and Exchange Commission, 
500 N. Capitol St., Washington, D.C. 20549. All 
comments will be available for public inspection. (File 
No. S7-694). 


FOR FURTHER INFORMATION CONTACT: Robert R. 
Love, Office of the Chief Accountant, Securities and 
Exchange Commission, 500 N. Capitol St., Wash- 
ington, D.C. 20549 (202-755-1773). 


SUPPLEMENTAL INFORMATION: 


In Release No. 33-5668 [ 41 Fr 4833 ], issued January 7, 
1976, the Commission proposed to issue a new rule 
under Rule 3-16 of Regulation S-X [ 17 CFR 210.3-16 ], 
which, if adopted, would have required disclosure in a 
footnote to the financial statements of investments in 
the securities of any issuer for which aggregate book 
value exceeds five percent of stockholders’ equity. The 
proposal defined “issuer” as a state or municipality or 
other political subdivision as well as a corporation and 
its majority owned subsidiaries. 


Based upon comments on the original proposal and 
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staff research, the Commission has determined to make 
several revisions to the proposal. These revisions would 
cause the proposed rule to apply only to commercial 
and industrial companies rather than all registrants, 
would clarify certain wording including the definition of 
the term ‘‘issuer,’’ would change the test for 
significance to one percent of total assets rather than 
five perceni of stockholders’ equity, and would modify 
Rule 12-02, Marketable securities— other security 
investments [17 CFR 210.12-02 ], by deleting the 
portion of the instructions to that schedule which 
presently permit registrants to show as an aggregate 
their investments in the securities of municipalities, 
states, the U.S. Government or agencies thereof. 


DISCUSSION OF MAJOR COMMENTS ON THE 
ORIGINAL PROPOSAL AND OF CHANGES IN THE 
REVISED PROPOSAL 


COMMUNICATION OF RISK 


The proposal to require registrants to disclose 
concentrations of security investments was developed 
with an awareness that many registrants are facing 
changing risk characteristics in their business environ- 
ment and that often financial reports do not adequately 
communicate such changes. This problem was earlier 
addressed in a more general way in Accounting Series 
Release No. 166 [40 FR 2678], which reminded 
registrants of their responsibilities to communicate 
changes in the degree of business uncertainty. 


In commenting on the original proposal on concentra- 
tion of investments, several respondents recognized 
that communication of risk was the underlying purpose 
of that proposal and suggested the exclusion of 
securities which have high ratings from investment 
rating agencies, bonds guaranteed by insurance 
companies, and securities guaranteed by the U.S. 
Government. After considering the merits and the 
difficulties of differentiating risks associated with 
various securities, the Commission has _ tentatively 
concluded that it would be better to require the 
disclosure of all investment concentrations, recognizing 
that registrants may add any information which might 
help to convey the degree of risk associated with such 
investments. There are significant practical difficulties 
in trying to define a level of risk for purposes of 
disclosure. Furthermore, there is the potential that the 
resulting disclosures could be misleading. For example, 
many securities are not rated by any rating agency for 
reasons which are unrelated to risk. Exempting highly 
rated securities but requiring disclosure of concentrated 
investments in unrated securities could give a 
misleading impression of risk. 


Some respondents questioned whether the information 
which would be required by the proposed rule should 
necessarily be in a footnote to the financial statements 





rather than in the description of business section or 
some other section of a financial report. The 
Commission, however, believes that requiring footnote 
disclosure is consistent with the purpose of providing 
increased information about the risks and uncertainties 
associated with the financial statements; therefore, the 
revised proposal is unchanged in this respect and calls 
for footnote disclosure. 


WHO WOULD BE AFFECTED BY THIS PROPOSED 
RULE? 


The rule as originally proposed in Release No. 33-5668 
would have applied to all registrants. This revised 
proposal would apply only to commercial and industrial 
companies since other registrants would be required to 
provide the same or similar information under other 
rules. Insurance companies are presently required to 
state in a note to the financial statements the name of 
any person in which the total amount invested in the 
person and its affiliates exceeds 2 percent of total 
investments (Rules 7-03-1, NOTE 6 and 7A-03-1, NOTE 
6) [17 CFR 210.7-03 and 7A-03]. And registered invest- 
ment companies are required to furnish semiannually to 
stockholders a list showing the amounts and values of 
securities owned (Investment Company Act of 1940, 
Section 30(d)(2)). The financial statements of bank 
holding companies and banks are filed in accordance 
with Article 9 of Regulation S-X [ 17 CFR 210.9-01 to 
3-05 J]. On April 21, 1977, the Commission released a 
proposal (33-5823) for extensive revisions of Article 9. 
These revisions include a proposal to disclose 
concentrations of investments. 


DEFINITION OF ISSUER 


The rule as originally proposed stated, ‘‘For the purpose 
of this disclosure the term ‘issuer’ means (i) a state and 
its agencies or a political subdivision and its agencies or 
an agency which is an instrumentality of two or more 
states including any subordinate subdivision of such 
state, subdivision or agency whose securities are 
considered liabilities of or are guaranteed by such state, 
subdivision, or agency, and (ii) a corporation and its 
majority owned subsidiaries.’ 


A number of respondents raised questions about how 
securities with various specific characteristics, such as 
revenue bonds, moral obligations, and bi-state issues, 
would be regarded under this definition. The wording of 
the proposed rule has been modified in an attempt to 
respond to these questions. 


DISCLOSURE OF MARKET VALUES AND RELATION- 
SHIP TO STATEMENT OF FINANCIAL ACCOUNTING 
STANDARDS NO. 12 


The rule as originally proposed would have required 
jisclosures of “‘aggregate value based on market 
quotations at balance sheet date.’’ Respondents 


pointed out that many security investments have no 
meaningful market quotations. The revised proposal, 
therefore, calls for ‘aggregate market value.” Guidance 
as to how to arrive at market values when market 
quotations are unavailable is given in Accounting Series 
Release 118 [ 35 FR 19986 } which discusses various 
alternate methods for valuing securities including 
general principles and methods appropriate for ‘‘fair 
value as determined in good faith by the board ot 
directors.’’' 


The original proposal called for disclosure of ‘‘book 
value.’’ Questions were raised about how to treat the 
book value of a security that is included in a portfolio of 
marketable equity securities which has been written 
down to aggregate market value in accordance with 
Statement of Financial Accounting Standards No. 12 
(SFAS 12). Paragraph 8 of SFAS 12 states, ‘The 
carrying amount of a marketable equity securities 
portfolio shall be the lower of its aggregate cost or 
market value, determined at the balance sheet date 
.... If a portfolio of marketable equity securities is 
carried at aggregate market value, then the term ‘‘book 
value” of an individual security in such a portfolio would 
not be consistent with the collective portfolio concept in 
SFAS 12. The revised proposal has been reworded to 
require the disclosure of cost and of market value and 
an indication of which is the carrying value in the 
balance sheet or an indication that the security is part of 
a portfolio of marketable equity securities carried at 
aggregate market value pursuant to SFAS 12. 





'The pertinent part of Accounting Series Release 118 is 
as follows: Ordinarily, quotations for a security should 
be obtained from more than one_ broker-dealer, 
particularly if quotations are available only from 
broker-dealers not known to be established market- 
makers for that security, and quotations for several days 
should be reviewed. If the validity of the quotations 
appears to be questionable, or if the number of 
quotations is such as to indicate that there is a thin 
market in the security, further consideration should be 
given to whether “market quotations are readily 
available.’’ If it is decided that they are not readily 
available, the security should be considered one 
required to be valued at ‘‘fair value as determined in 
good faith by the board of directors.” 


Securities Valued “in Good Faith” 


To comply with Section 2(a)(39) of the Act and Rule 
2a-4 under the Act, it is incumbent upon the Board of 
Directors to satisfy themselves that all apropriate 
factors relevant to the value of securities for which 
market quotations are not readily available have been 
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SIGNIFICANCE TEST 


The rule as originally proposed would have required 
disclosures of investment concentrations in excess of 
five percent of stockholders’ equity. Many respondents 
noted that while such a test might be appropriate for 
certain financial institutions it would not necessarily be 
appropriate for other registrants, particularly because 
the capital structures of registrants are diverse. The 
revised proposal uses one percent of total assets for the 
significance test. 


MODIFICATION OF SCHEDULE | 


In conjunction with the revised proposal to issue a new 
rule under Rule 3-16 [17 CFR 210.3-16], the Commission 
is also now proposing to modify Schedule |, Marketable 
securities—other security investments, which is pre- 
scribed by Rule 12-02 of Regulation S-X [17 CFR 
210.12-02]. Rule 12-02, in Instruction 1(a), now permits 
registrants to report as aggregate amounts investments 
in securities issued or guaranteed by municipalities, 
states, the U.S. Government or agencies thereof. Due 
to the financial problems of certain municipalities and 
states such aggregation no longer seems appropriate. 
For this reason the Commission proposes to delete the 
pertinent parts of Instruction 1(a). 


The Commission recognizes that the information 
sought by the proposed rule under Rule 3-16 might 
duplicate to some extent information now called for by 
Rule 12-02. Comments are solicited as to whether Rule 
12-02 should be deleted or how it might be modified to 
reduce any such duplication. 


Proposed Amendments 


Commission Action—The Commission hereby proposes 
to amend Part 210 of 17 CFR Chapter Il, (1) by the 
addition of a new paragraph (u) in 8210.3-16 as given 
below; (2) by insertion of the letter (u) after the letter (p) 
in the second sentence under §210.3-16; and (3) by the 
revision of Instruction 1(a) to 8210.12-02 by deleting 
subsection (1) and by deleting the number (2) and the 
words “‘issued by others’’ from subsection (2) of the 
instruction to read as given below. 


* * * 


§210.3-16 General notes to financial statements. (See 
Release No. AS-4) 


* * 


(u) Marketable securities and other security invest- 
ments. 





considered and to determine the method of arriving at 
the fair value of each such security. To the extent 
considered necessary, the board may appoint persons 
to assist them in the determination of such value, and to 
make the actual calculations pursuant to the board’s 
direction. The board must also, consistent with this 
responsibility, continuously review the appropriateness 
of the method used in valuing each issue of security in 
the company’s portfolio. The directors must recognize 
their responsibilities in this matter and whenever 
technical assistance is requested from individuals who 
are not directors, the findings of such individuals must 
be carefully reviewed by the directors in order to satisfy 
themselves that the resulting valuations are fair. 


No single standard for determining ‘‘fair value .. . in 
good faith” can be laid down, since fair value depends 
upon the circumstances of each individual case. As a 
general principle, the current ‘‘fair value” of an issue of 
securities being valued by the Board of Directors would 
appear to be the amount which the owner might 
reasonably expect to receive for them upon their current 
sale. Methods which are in accord with this principle 
may, for example, be based on a multiple of earnings, or 
a discount from market of a similar freely traded 
security, or yield to maturity with respect to debt issues, 
or a combination of these and other methods. Some of 
the general factors which the directors should consider 
in determining a valuation method for an individual 
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issue of securities include: 1) the fundamental analytical 
data relating to the investment, 2) the nature and 
duration of restrictions on disposition of the securities, 
and 3) an evaluation of the forces which influence the 
market in which these securities are purchased and 
sold. Among the more specific factors which are to be 
considered are: type of security, financial statements, 
cost at date of purchase, size of holding, discount from 
market value of unrestricted securities of the same class 
at time of purchase, special reports prepared by 
analysts, information as to any transactions or offers 
with respect to the security, existence of merger 
proposals or tender offers affecting the securities, price 
and extent of public trading in similar securities of the 
issuer or comparable companies, and other relevant 
matters. 


This release does not purport to delineate all factors 
which may be considered. The directors should take 
into consideration all indications of value available to 
them in determining the ‘‘fair value’’ assigned to a 
particular security. The information so considered 
together with, to the extent practicable, judgment 
factors considered by the board of directors in reaching 
its decisions should be documented in the minutes of 
the directors’ meeting and the supporting data retained 
for the inspection of the company’s independent 
accountant. 





(1) This rule applies to financial statements prepared in 
accordance with §210.5-01 to 5-04. 


(2) State in a note the name of issuer, aggregate cost 
and aggregate market value of the securities of any 
issuer for which the aggregate market value exceeds 1 
percent of total assets. Indicate whether the securities 
are carried in the balance sheet at cost or at market 
value or as part of a portfolio of marketable equity 
securities carried at aggregate market value. 


(3) For the purpose of this disclosure, the term ‘“‘issuer”’ 
shall have the meaning given in Section 2(4) of the 
Securities Act of 1933, except that (i) the United States 
Government and its agencies shall be considered as one 
issuer, (ii) any state of the United States and its 
agencies shall be considered as one issuer, (iii) a 
political subdivision of a state of the United States and 
its agencies shall be considered as one issuer, (iv) a 
foreign government and its agencies and _ political 
subdivisions shall be considered as one issuer, and (v) a 
corporation and its majority owned subsidiaries shall be 
considered as one issuer. For purposes of determining 
amounts to be reported, securities guaranteed by or 
considered liabilities or moral obligations of another 
entity shall be considered as securities of both the issuer 
and the guarantor or obligor. 


Consideration shall be given to disclosure of risk 
characteristics of the securities of an issuer and of 
differences in risk characteristics of different issues of 
securities of an issuer as may be appropriate. 


NOTE: Section 2(4) of the Securities Act of 1933 is as 
follows: The term “‘issuer’’ means every person who 
issues Or proposes to issue any security; except that 
with respect to certificates of deposit, voting-trust 
certificates, or collateral-trust certificates, or with 
respect to certificates of interest or shares in an 
unincorporated investment trust not having a board of 
directors (or persons performing similar functions) or of 
the fixed, restricted management, or unit type, the term 
“‘issuer’’ means the person or person performing the 
acts and assuming the duties of depositor or manager 
pursuant to the provisions of the trust or other 
agreement or instrument under which such securities 
are issued; except that in the case of an unincorporated 
association which provides by its articles for limited 
liability of any or all of its members, or in the case of a 
trust, committee, or other legal entity, the trustees or 
members thereof shall not be individually liable as 
issuers of any security issued by the association, trust, 
committee, or other legal entity; except that with 
respect to equipment-trust certificates or like securities, 
the term “‘issuer’’ means the person by whom the 
equipment or property is or is to be used; and except 
that with respect to fractional undivided interests in oil, 
gas, or other mineral rights, the term “‘issuer’’ means 


the owner of any such right or of any interest in such 
right (whether whole or fractional) who creates 
fractional interests therein for the purpose of public 
offering. 


* 


§210.12-02 Marketable securities-other security invest- 
ments. 


* 


(Instruction) 1(a) Each issue shall be stated separately, 
except that reasonable groupings, without enume- 
ration, may be made of securities for which the 
amounts shown in column C in the aggregate are not 
more than 2 percent of total assets. 


* * * 


These amendments are proposed to be adopted 
pursuant to authority in Sections 6, 7, 8, 10 and 19(a) 
[15 U.S.C. 77f, 77g, 77h, 77j, and 77s] of the Securities 
Act of 1933; Sections 12, 13, 15(d) and 23(a) [15 U.S.C. 
78/, 78m, 780(d) and 78w] of the Securities Exchange 
Act of 1934; and Sections 5(b), 14 and 20(a) [15 U.S.C. 
79e, 79n, and 79t] of the Public Utility Holding 
Company Act of 1935. Pursuant to Section 23(a)(2) ot 
the Exchange Act, the Commission has considered the 
effect that the proposed amendments would have on 
competition and is not aware, at this time, of any 
burden that such amendments, if adopted, would 
impose on competition not necessary or appropriate in 
furtherance of the purposes of the Act. However, the 
Commission specifically invites comment as to the 
competitive impact of these proposals, if adopted. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


May 2, 1977 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 34-13488/ April 29, 1977 


[File No. S7-603 Comment Period Expires 6/1/77.] 
Uniform Net Capital Rule 
AGENCY: Securities and Exchange Commission. 


ACTION: Rule amendment, 
comment. 


solicitation of public 
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SUMMARY: This release extends until August 1, 1977 
temporary provisions of the Commission’s uniform net 
capital rule dealing with (i) the treatment of good faith 
deposits and syndicate or joint account receivables 
arising in connection with municipal securities 
underwritings, (ii) undue concentration haircuts on 
positions in municipal securities, (iii) the treatment of 
municipal securities for which there is no ready market, 
and (iv) the alternative net capital requirement as 
applied to brokers and dealers effecting transactions 
solely in municipal securities. The effect of the 
amendments is to preserve the existing treatment of 
transactions in municipal securities until that date. The 
Commission has determined that further public 
comment is necessary concerning these matters. 


DATES: Amendments effective immediately; com- 
ments on or before: June 1, 1977. 


ADDRESSES: Written comments, submitted in tripli- 
cate, should be addressed to George A. Fitzsimmons, 
Secretary, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Daniel J. 
Piliero ll, Associate Director, Division of Market 
Regulation, Securities and Exchange Commission, 
Washington, D.C. 20549. (202) 755-1390. 


SUPPLEMENTARY INFORMATION: In Securities 
Exchange Act Release No. 13113 (Dec. 28, 1976) [42 FR 
3301 (Jan. 18, 1977)] (‘Release No. 13113’), the 
Commission extended until January 1, 1977 the 
temporary provisions of Rule 15c3-1 [(17 CFR 
240.15c3-1)] (“section 240.15c3-1’’) under the Securi- 
ties Exchange Act of 1934 dealing with the items 
summarized above. The Commission took such action 
to afford interested members of the public the 
opportunity to express their views, especially by way of 
impact studies and other appropriate statistical 
compilations, concerning the nature of more per- 
manent successors to the temporary provisions. The 
Commission understands that commentators are 
presently conducting studies of this nature but require 
additional time to complete their work. Accordingly, the 
Commission has determined that it is appropriate to 
extend the temporary provisions in question until 
August 1, 1977, and to receive public comment 
concerning these matters during a period expiring on 
June 1, 1977. 


Solicitation of Public Comment 
The Commission solicits the views of all interested 


members of the public, addressed to the following 
questions: 


1. On the basis of impact data and other appropriate 
statistical compilations, is it appropriate in the public 
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interest and for the protection of investors to consider 
unduly concentrated those positions in municipa’ 
securities of an issue‘ which are long or short in the 
proprietary or other accounts of a broker or dealer 
longer than twenty business days, and which in market 
value exceed the greater of $500,000 or 10 percent of 
tentative net capital? On the basis of similar impact 
data, are these parameters appropriate as applied to 
positions in municipal notes? 


2. In light of impact data and other appropriate 
statistical compilations, do there exist or can there be 
evolved uniform criteria for determining when a “‘ready 
market” for a particular municipal security exists? 


3. On the basis of impact studies, trial capital 
computations and other appropriate statistical compila- 
tions, is it necessary to adjust the treatment of certain 
items under the alternative net capital requirement to 
reflect essential differences between the clearance and 
settlement mechanisms for municipal securities and 
their counterparts in the corporate securities industry? 
What would be the effect of modifications suggested in 
response to this question upon minimum net capital 
requirements for brokers and dealers effecting 
transactions in municipal securities, computed under 
the alternative net capital requirement as amended 
herein? 


Interested persons are invited to submit their views tc 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549, no later than June 1, 1977. 
Reference should be made to File No. S7-603. All 
comments received will be available for public 
inspection. 


Public Procedure 


In Release Nos. 12482 and 13113, the Commission 
invited public comment concerning several questions 
relating to the appropriate net capital requirements for 
brokers and dealers effecting transactions in municipal 
securities. The amendments to section 240.15c3-1 
adopted herein are framed in light of considerations 
disclosed in the public’s response to that invitation, and 
do not alter the existing regulatory scheme for such 
brokers and dealers. The Commission finds, pursuant to 
4 U.S.C. §553(b)(3)(B)(1970), that further notice and 
public procedure respecting these amendments is 
impracticable and unnecessary to the public interest. 





'For this purpose of this question, the term ‘‘municipal 
securities of an issue” should be assumed to denote all 
municipal securities issued by the same issuer and 
having the same dated date, maturity date, interest rate 
and credit backing. 





The Commission finds further that these amendments 
relieve regulatory restrictions within the meaning of 5 
U.S.C. 8553(d)(1)(1970), and may therefore become 
effective less than thirty days from their publication. 


Statutory Basis, Effective Date and Competitive 
Considerations 


Pursuant to the Securities Exchange Act of 1934, and 
particularly Sections 15(c)(3) and 23(a) thereof, 15 
U.S.C. 8780(c)(3), wia), the Commission amends 
section 240.15c3-1 in Part 240 of Chapter II of Title 17 of 
the Code of Federal Regulations in the manner set forth 
below, effective immediately. The Commission finds 
that any burden imposed upon competition by the 
amendments is necessary and appropriate in further- 
ance of the purposes of the Act, and particularly to 
implement the Commission's continuing mandate under 
Section 15(c)(3) thereof, 15 U.S.C. §878o(c)(3), to 
establish minimum financial responsibility standards for 
all brokers and dealers. 


Text of Amendments to Section 240. 15c3-1 


The text of the amendments to section 240.15c3-1 is as 
follows: 


§240.15c3-1 Net capital requirements for brokers or 
dealers. 


* 


ere 
(2) * * * 
(iv) * * * 


(C) Interest receivable, floor brokage receivable, 
commissions receivable from other brokers or_ dealers 
(other than syndicate profits which shall be treated as 
required in paragraph (c)(2)(iv)(E) of this section, 
mutual fund concessions receivable and management 
fees receivable from registered investment companies, 
all of which receivables are outstanding longer than 
thirty (30) days from the date they arise; dividends 
receivable outstanding longer than thirty (30) days from 
the payable date; good faith deposits arising in 
connection with an underwriting, outstanding longer 
than eleven (11) business days from the settlement of 
the underwriting with the issuer; and, until August 1, 
1977, receivables due from participation in municipal 
securities underwriting syndicates and municipal 
securities joint underwriting accounts which are 
outstanding longer than ninety (90) days from 
settlement of the underwriting with the issuer, and 


good faith deposits arising in connection with an 
underwriting of municipal securities, outstanding longer 
than ninety (90) days from settlement of the 
underwriting with the issuer; 


* * * 


(f) Alternative Net Capital Requirement. 


(1)(i) A broker or dealer who is not exempt from the 
provisions of 17 CFR 240.15c3-3 under the Securities 
Exchange Act of 1934 pursuant to subparagraph (k)(1) 
or (k)(2)(i) may elect not to be subject to the limitations 
of paragraph (a) of this section respecting aggregate 
inebtedness as defined in subparagraph (c)(1) of this 
section and certain deductions provided for in 
subparagraph (c)(2) of this section. Provided, that in 
order to qualify to operate under this paragraph (f), 
such broker or dealer shall at all times maintain net 
capital equal to the greater of $100,000 (until August 1, 
1977, $25,000 in the case of a broker or dealer effecting 
transactions solely in municipal securities) or 4 percent 
of aggregate debit items computed in accordance with 
the Formula for Determination of Reserve Requirements 
for Brokers and Dealers (Exhibit A to Rule 15c3-3, 17 
CFR 240.15c3-3a) and shall notify the Examining 
Authority for such broker or dealer and the Regional 
Office of the Commission in which the broker or dealer 
has its principal place of business in writing of its 
election to operate under this provision. Once a broker 


‘or dealer has determined to operate pursuant to the 


provisions of this paragraph (f), he shall continue to do 
so unless a change in such election is approved upon 
application to the Commission. 


(ii) In the case of a municipal securities broker, as 
defined in section 3 (a) (31) of the Securities 
Exchange Act of 1934, who is not exempt from the 
provisions of 8240.15c3-3 under the Securities 
Exchange Act of 1934 pursuant to subparagraph (k)(1) 
or (k)(2)(i), and who effects transactions only on a 
payment versus delivery basis with other brokers or 
dealers or municipal securities brokers or municipal 
securities dealers, and who does not hold funds or 
securities for, or owe money to, customers and does 
not otherwise carry accounts of, or for, customers, in 
order to qualify to operate under this paragraph (f) such 
municipal securities broker shall at all times, until 
August 1, 1977, maintain net capital equal to the greater 
of $25,000 or 4 percent of aggregate debit items 
computed in accordance with Exhibit A to Rule 15c3-3, 
§240.15c3-3a. Provided, That in order to qualify to 
operate under this paragraph (f), such municipal 
securities broker shall notify the Examining Authority 
for such broker or dealer and the Regional Office of the 
Commission in which the broker or dealer has its 
principal place of business, in writing, of its election to 
operate under this provision. Once a municipal 
securities broker has determined to operate pursuant to 
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this paragraph (f), he shall continue to do so unless a 
change in such election is approved upon application to 
the Commission. 


* * * 


In section 240.15c3-1, the last sentence of paragraphs 
(c)(2)(vi)(M) and (f)(3)(iii) is amended to read as follows: 


Provided further, That until August 1, 1977, this 
paragraph shall not apply to municipal securities. 


* * * * 
By the Commission. 


George A. Fitzsimmons 
Secretary 


April 29, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13489/April 29, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
BY CHICAGO BOARD OPTIONS EXCHANGE, IN- 
CORPORATED 

File Nos. SR-CBOE-77-7 and SR-CBOE-77-8 


The Chicago Board Options Exchange, Incorporated 
(“CBOE” or “the Exchange’) submitted on April 11, 
1977 and April 14, 1977, respectively, pursuant to Rule 
19b-4 under the Securities Exchange Act of 1934 (the 
“Act’’), two proposed rule changes relating to the sale 
of additional Exchange memberships. 


In one such proposed rule change (SR-CBOE-77-7), 
CBOE states that its Board of Directors has determined 
to sell fifty additional memberships in the Exchange at a 
price of fifty-five thousand dollars ($55,000.00) each. 
According to CBOE, the sale will bring greater market 
maker and floor broker capability to the Exchange and 
will provide member firms with the opportunity for 
expanded access to the Exchange. CBOE has further 
stated that such sale will commence no sooner than 
thirty (30) days from the date of submission of 
SR-CBOE-77-7 to the Commission. 


The other proposed rule change, designated as 
SR-CBOE-77-8, is to require any applicant who accepts 
one of the above-described memberships offered by the 
Exchange to pay to the Exchange, at the time of such 
acceptance, a non-refundable ‘‘membership purchase 
deposit fee” of five thousand dollars ($5,000.00). That 
fee will be applied to the purchase price of the 
applicant’s Exchange membership. According to CBOE, 
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the purpose of such non-refundable deposit is to 
discourage the non-bona fide acceptance of an 
Exchange offer to purchase a membership. (CBOE’s 
proposal provides that “the deposit fee shall be 
non-refundable, except in those instances where, for 
reasons beyond an applicant's control . . ., he is unable 
to consummate the purchase of an Exchange 
membership.’’) 


The foregoing rule changes. have become effective 
pursuant to Section 19(b)(3)(A) of the Act. At any time 
within sixty days of the respective filing dates of such 
proposed rule changes, the Commission may summarily 
abrogate one or both of them if it appears to the 
Commission that such action is necessary or 
appropriate in the public interest, for the protection of 
investors, or otherwise in furtherance of the purposes of 
the Act. 


Publication of the submissions is expected to be made 
in the Federal Register during the week of May 9, 1977. 
Interested persons are invited to submit written data, 
views and arguments concerning the submissions 
within 15 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-CBOE-77-7 or SR-CBOE-77-8, as the case may be. 


Copies of the submissions and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission's Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filings 
will also be available at the principal office of the CBOE. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13490/May 2, 1977 


ACCOUNTING SERIES 
Release No. 213/May 2, 1977 
Admin. Proc. File No. 3-5198 
In the Matter of 

MAURICE ROSEN 


355 Lexington Avenue 
New York, New York 





ORDER PURSUANT TO RULE 2(e) 
COMMISSION’S RULES OF PRACTICE 


OF THE 


Maurice Rosen, a certified public accountant, was 
informed by the Commission’s Division of Enforcement 
that it was recommending that he be named a 
defendant in a proposed injunctive action.' Rosen 


submitted an offer of settlemeni in lieu of being named 
which the Commission has determined to accept. 


Without admitting or denying any of the statements and 
conclusions set forth herein, and solely for the purpose 
of settlement, Rosen agreed to resign from Commission 
practice and to certain other conditions. He sub- 
sequently submitted a letter of resignation. 


The matters at issue relate to the 1972 financial 
statements of Airways Enterprises, Inc. (‘‘Airways’’) 
which were included in that company’s annual report on 
Form 10-K filed with the Commission and in an annual 
report to shareholders. 


It appears from Rosen’s submission to the Commission 
that, sometime in late 1972 or early 1973, Rosen’s 
accounting firm was approached by Marvin Rosen- 
baum, an officer and director of Airways, who 
requested that Rosen’s firm issue an audit report on 
Airways’ 1972 financial statements.” 


In early 1973, Rosen, on behalf of his firm, signed an 
opinion letter expressing an unqualified opinion as to 
Airways’ financial statements and representing that an 
examination had been made ”’. . . in accordance with 
generally accepted auditing standards, and accordingly 
included such tests of the accounting records and such 
other procedures as we considered necessary in the 
circumstances.”’ In fact, neither Rosen nor the firm ever 
performed any substantive auditing procedures. 
Instead, Rosen relied primarily on work papers prepared 
by Rosenbaum (also a certified public accountant) and 
made no independent review of Airways’ books and 
records. 





1S.E.C. v. Airways Enterprises, Inc., S.D.N.Y., 75 Civ. 
2635 (LPG). 


2Airways and Rosenbaum were named as defendants in 
a civil injunctive action filed by the Commission. 
Without admitting or denying the substantive alle- 
gations in the Commission’s complaint, they consented 
to the entry of injunctions permanently enjoining them 
from violations of various provisions of the federal 
securities laws. Rosenbaum, a certified public account- 
ant, was also permanently disqualified from appearing 
or practicing before the Commission. (See Accounting 
Series Release No. 214). 


Accordingly, IT IS ORDERED that proceedings 
pursuant to Rule 2(e) of the Commission’s Rules of 
Practice be, and they hereby are, instituted against 
Maurice Rosen; and 


IT IS FURTHER ORDERED that the resignation from 
Commission practice of Maurice Rosen be, and it 
hereby is, accepted, and he is therefore disqualified 
from appearing or practicing before the Commission as 
an accountant; and 


IT IS FURTHER ORDERED that, after five years from 
the date of this order, Rosen may apply, subject to the 
conditions in his letter of resignation, to resume 
appearing and practicing before the Commission upon a 
showing that: 


1. During the two years immediately preceding such 
application, he has had a total of at least one hundred 
hours of continuing education in accounting and 
auditing, and that 


2. In his practice before the Commission, his work will 
be reviewed by another accountant qualified to practice 
before the Commission. 


For the Commission by the Office of Opinions and 
Review, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13491/May 2, 1977 


File No. 1-5421 

In the Matter of 

MIDLAND RESOURCES, INC. 
1530 Palisade Avenue 

Fort Lee, New Jersey 


OPINION OF THE COMMISSION 


STRIKING OF SECURITIES FROM LISTING AND 
REGISTRATION 


Financial Condition and Operating Results 


Where issuer had net tangible assets of less than $4 
million and had sustained net losses in its three most 
recent fiscal years, thus failing to meet exchange’s 
guidelines for continued listing of securities, application 
by exchange to strike issuer’s securities from listing and 
registration granted, notwithstanding developments 
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favorable to issuer which occurred subsequent to the 
time that exchange made its determination. 


Scope of Commission Review 
Imposition of Terms 


The Commission's power to condition its approval of an 
exchange’s application to delist on the imposition of 
terms for the protection of investors does not give the 
Commission authority to reverse the exchange’s action. 


APPEARANCES: 


Benjamin D. Krause, vice president, for the American 
Stock Exchange. 


Borden & Ball, for Midland Resources, Inc. 


This delisting application was filed on February 12, 
1976. The record was certified to the Commission on 
January 11, 1977. 


The American Stock Exchange has applied to strike 
both the 50¢ par value common stock and the 6% 
convertible subordinated debentures (due 1987) of 
Midland Resources, Inc.' from listing and registration 
on the exchange.? Trading in those securities has been 
suspended since September 12, 1975. Midland opposes 
the exchange’s application. 


The application is based on the exchange’s policy to 
consider the delisting of a security when the issuer’s 
financial condition and/or its operating results appear 
unsatisfactory and do not warrant continued listing, and 
on certain guidelines adopted to assist in the application 
of that policy. One of those guidelines, which the ex- 
change cites, provides that delisting will normally be 
considered when an issuer “has net tangible assets of 
less than $4,000,000 and has sustained net losses in 
three of its four most recent fiscal years.’”” Another 
provides that ‘immediate consideration’”’ may be given 
to delisting in the event a company ‘sustains losses 
which are so substantial in relation to its overall 
operations . . . , or its financial condition becomes so 





‘Midland, formerly named Granite Management 
Services, Inc., is engaged, through subsidiaries, in the 
leasing of computer equipment and in the coal mining 
business. 


?Section 12(d) of the Securities Exchange Act provides 
that, upon application by a national securities ex- 
change, a security registered with it may be stricken 
from listing and registration in accordance with the ex- 
change’s rules and upon such terms as we deem 
necessary to impose for the protection of investors. 


290/SEC DOCKET 


impaired, that it appears questionable, in the opinion of 
the Exchange, as to whether such company will be able 
to continue operations and/or meet its obligations as 
they mature... .” 


The exchange’s application, filed on February 12, 1976, 
states that, as of February 28, 1975, Midland had a net 
tangible asset deficit of $1,469,000, and had sustained 
net losses for its three most recent fiscal years as 
follows: 


Year Ended February 28 


1973 
1974 
1975 


Net Income (Loss) 


($15,982,000) 
($ 3,846,000) 
($ 6,558,000) 


The application further notes Midland’s public 
disclosure of an anticipated $16.4 million net loss for the 
nine months ended November 30, 1975, substantially 
increasing the company’s net tangible asset deficit;? 
that Midland was in default in paying principal and 
interest on certain outstanding indebtedness; and that, 
in their report on Midland’s financial statements as of 
February 28, 1975, Midland’s auditors stated that the 
company’s continued viability was dependent on a 
number of factors, including the continued cooperation 
of lenders in deferring certain debt service, and the 
company’s obtaining sufficient cash to fund operations. 


Finally, the exchange’s application notes Midland’s 
proposed exchange offers of common stock to holders 
of some $28 million worth of the company’s publicly 
held debt and the company’s statement that, if the 
offers were not successful, Midland would have ‘‘to 
seek protection under the Federal Bankruptcy Act or 
other statute for the protection of debtors.” 


Midland does not deny that, at the time the exchange 
authorized the filing of the application before us, the 
company’s securities were properly subject to delisting. 
But it argues that since that time it has become ‘‘a new 
company.” 


Among other things, Midland states that its exchange 
offers were successfully completed in November 1976, 
with common stock being exchanged for about 
$24,500,000 of publicly held debt; that in June 1976 it 
entered into new loan agreements with its senior 
lenders, and contemplates being able to meet all of its 
remaining obligations as they fall due; that substantially 
all of its losses for the past three years were attributable 





3\n fact, Midland lost $16,385,000 for that period. 





to operations which have now been discontinued; and 
that it has not had sufficient time to demonstrate its 
ability to generate earnings under present conditions. 


These developments do not aid Midland in this 
proceeding. Our function when asked to approve an 
exchange’s application to delist is a narrow one. As we 
have previously pointed out in this context: 


“... Section 12(d) [of the Securities Exchange Act] 
vests primary control over continuance of the listed 
status of a security in the Exchange . . . . [W]here the 
rules of an exchange have been complied with, we are 
required to grant a delisting application, . our 
authority in those circumstances [being] limited to the 
imposition of such terms for the protection of investors 
as we deem necessary.’ (Emphasis supplied.) 4 


In cases of this nature, moreover, we look to the facts 
as they were at the time of the exchange’s 
determination, not at subsequent events.® 


Midland further argues that the exchange’s decision to 
seek delisting was largely based on its erroneous 
judgment as to the prospects of Midland’s exchange 
offers, and that the exchange should have awaited the 
outcome of those offers before determining whether or 
not Midland’s securities should be delisted. 


As the exchange points out, however, the delisting 
recommendation of its Securities Division specifically 
stated that, even if Midland were ‘‘to obtain certain 
forgiveness of its debt through the planned restructur- 
ing, the Company's record of losses and present 
inability to generate profits would nevertheless make it 
unsuitable for continued listing.’’ And on appeal from 
the Division’s recommendation, the proposed restruc- 
turing was considered along with all of the other factors 
bearing on Midland’s situation. 


The exchange was dealing with a company that had 
suffered continuous losses totaling more than 

$42,000,000 over a period of almost four years from 
March 1972 through November 1975. And that 
company showed no indication of a return to 
profitability in the near future. Thus the exchange’s 





4Ecological Science Corporation, Securities Exchange 
Act Release No. 10217 (June 13, 1973), 1 SEC Docket 
No. 20, p. 5. See also Clary Corporation, Securities 
Exchange Act Release No. 11751 (October 20, 1975), 8 
SEC Docket 196, 198; BB/, /nc., Securities Exchange 
Act Release No. 11686 (September 26, 1975), 7 SEC 
Docket 978, 979-980. 


5BBI, Inc., supra, 7 SEC Docket at 980; American 
Electronics, Inc., 43 S.E.C. 687, 692 (1968). 


refusal to stay its hand pending the company’s 
proposed exchange offers was clearly within its 
discretion. The proposed offers, even if successful, did 
not neutralize the other negative factors and 
uncertainties in Midland’s situation.® 


Finally, Midland points to the language of Section 12(d) 
of the Exchange Act which provides that a security may 
be delisted ‘‘upon such terms as the Commission may 
deem necessary to impose for the protection of 
investors.’’’? Midland argues that an appropriate ‘‘term”’ 
would be an order to the exchange to reconsider its 
decision to delist in light of Midland’s successful 
financial restructuring. Midland further asserts that it 
anticipates having about 5,000 shareholders as a result 
of its exchange offers, and that overseas investors in 
the company, who agreed to take common stock in 
exchange for their ‘‘Eurobonds,”’ are particularly in need 
of continued listing because information about the 
United States over-the-counter markets is difficult to 
obtain in Europe. 


In fact, Midland is asking us to reverse the exchange’s 
determination to delist and to label our reversal “’a term 
for the protection of investors.’’ That we cannot do. As 
already noted, we are required to grant an exchange’s 
delisting application when the exchange has complied 
with its rules. Moreover, the exchange has already had 
an opportunity to reconsider its action. It is aware of the 
factors cited to us by Midland as justifying the 
continued listing of its securities. But the exchange is 
still pressing its application to delist. In this connection, 
we note that Midland’s string of losses has continued 
unabated. For its fiscal year ended November 30, 19762 
the company lost over $2 million. 


As for the protection of stockholders, the primary 
concern in situations of this sort is the protection of 
future investors who rely on listing as an indication that 
the secuities meet the qualifications which such listing 
suggests. 9 The adverse effect on present holders must 
yield to that. If, as Midland argues, it has turned the 
corner in its effort to return to profitability, it may apply 
for listing again when it is able to comply with the 





6Cf. The Stephan Co., 43 S.E.C. 929, 931 (1968); 
American Electronics, Inc., supra, 43 S.E.C. at 691-2. 


7Congress did not change Section 12(d) when it 
amended the Exchange Act in 1975. 


8in 1975, Midland changed the end of its fiscal year from 
February 28 to November 30. 


9The Jaeger Machine Company, Securities Exchange 
Act Release No. 10029 (March 6, 1973), 1 SEC Docket 
No. 6, p. 3 at p. 5. 
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exchange’s then current standards for original listing. 


Accordingly, an order will issue granting the exchange’s 
application. 


By the Commission (Chairman WILLIAMS and 
Commissioners LOOMIS, EVANS and POLLACK). 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13492/May 2, 1977 


Administrative Proceeding File No. 3-5106 
In the Matter of 


ABRAHAM D. PARDES 
GERARD F. LEWIS 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act, Abraham D. Pardes (Pardes), former 
owner of Contemporary Securities Corporation and 
Gerard F. Lewis (Lewis), formerly the branch manager 
of the Contemporary Securities Corporation’s branch 
office in San Diego, California, failed to answer the 
Order that instituted these proceedings and are 
therefore in default.' 


On the basis of that Order, it is found that: 


1. Lewis wilfully violated Sections 5(a) and 5(c) of the 
Securities Act of 1933, as amended (Securities Act). 


2. Lewis wilfully violated Section 17(a) of the Securities 
Act and Section 10(b) of the Securities Exchange Act of 
1934, as amended (Exchange Act) and Rule 10b-5 
thereunder. 


3. On April 14, 1975, the NASD District Conduct 
Committee entered its Decision barring Pardes. 


4. On July 25, 1974, Pardes pleaded guilty to one count 
of grand larceny in the second degree, a Class D felony, 
before the Supreme Court, New York County, New 
York. On October 10, 1974, Pardes was sentenced to 60 
days in jail and four years and ten months probation. 





‘Rule 7(e) of the Commission’s Rules of Practice 
provides that the allegations in the Order may be 
deemed true as to a defaulting respondent. 
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5. Pardes wilfully aided and abetted Contemporary 
Securities Corporation in the violation of Section 15(b) 
of the Exchange Act and Rule 15b-3 thereunder. 


6. Pardes wilfully aided and abetted Contemporary 
Securities Corporation in the violation of Section 17(a) 
of the Exchange Act and Rule 17a-5 thereunder. 


7. Pardes failed reasonably to supervise with a view to 
preventing violations of the Securities Act and the 
Exchange Act and the rules and regulations thereunder, 
other persons under his supervision who committed 
violations as provided by Section 15(b)(5)(E) of the 
Exchange Act. 


In view of the foregoing, it is in the public interest to bar 
Pardes and Lewis from association with any 
broker-dealer. 


Accordingly, IT |S ORDERED that Abraham D. Pardes 
and Gerard F. Lewis be, and they hereby are, barred 
from being associated with any broker or dealer. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13493/May 2, 1977 


Admin. Proc. File No. 3-5104 
In the Matter of 
ABRAHAM GOLDBERG 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these administrative proceedings under the Securities 
Exchange Act of 1934, Abraham Goldberg, a named 
respondent, failed to appear at the evidentiary hearing 
of which he had been duly notified and is therefore in 
default.' 


On the basis of the Order for Public Proceedings, it is 





‘Rule 6(e) of the Commission’s Rules of Practice 
provides that the proceedings may be determined 
against a defaulting respondent upon consideration of 
the Order for Proceeding, the allegations of which may 
be deemed to be true. 





found that Abraham Goldberg willfully violated 
Sections 5(a) and 17(a) of the Securities Act of 1933 
and Section 10(b) of the Securities Exchange Act of 
1934 and Rule 10b-5 thereunder. 


In view of the foregoing, it is in the public interest to bar 
Abraham Goldberg from being associated with any 
broker or dealer. 


Accordingly, IT IS ORDERED that Abraham Goldberg 
be, and hereby is, barred from being associated with 
any broker or dealer. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13494/May 2, 1977 


Admin. Proc. File No. 3-5117 
In the Matter of 


NEIL STEPHENS INVESTMENT CORPORATION 
146 Westminister Street 
Providence, Rhode Island 02903 


(8-15654) 


MICHAEL DORAN 
Cranston, Rhode Island 


NEIL L. COHEN 
Warwick, Rhode Island 


BERNARD COHEN 
Cranston, Rhode Island 


WILLIAM H. DOUGLAS 
Murrysville, Pennsylvania 


ANDREW A. ENGEL 
Reading, Pennsylvania 


WILBUR H. SEWARD 
Shillington, Pennsylvania 


ORDER IMPOSING REMEDIAL SANCTIONS 


For the purpose of settling these broker-dealer 
proceedings under the Securities Exchange Act of 1934 
(Exchange Act),' Respondents Neil Stephens 
Investment Corporation (‘‘NSI’’), Michael Doran 


(“‘Doran’’), Neil L. Cohen (’N. Cohen’), Bernard Cohen 
(‘““B. Cohen’’), William H. Douglas (‘‘Douglas’’), 
Andrew A. Engel (“Engel”) and Wilbur H. Seward 
(“Seward”) have submitted, without admitting or 
denying the allegations of the Order for Proceedings, 
Offers of Settlement which the Commission has 
determined to accept.? 


In their Offers of Settlement the Respondents have 
consented to findings by the Commission based on the 
allegations contained in the Order for Proceedings and 
have waived, among other things, the filing of proposed 
findings of fact and conclusions of law. 


On the basis of the Order for Proceedings and the Offers 
of Settlement, it is found that: 


1. Doran, N. Cohen, Douglas and Engel willfully 
violated Section 17(a) of the Securities Act of 1933 and 
Section 10(b) of the Exchange Act and Rule 10b-5 
promulgated thereunder; 


2. NSI and B. Cohen failed reasonably to supervise 
persons under their supervision and control with a view 
to preventing the violations alleged against Doran and 
N. Cohen; and 


3. Seward failed reasonably to supervise a person under 
his supervision and control with a view to preventing 
the violations alleged against Engel. 


Accordingly, IT |S ORDERED, that: 


1. Neil Stephens Investment Corporation’s activities as 
a broker and dealer be, and they hereby are, limited 
exclusively to the offer and sale at retail of redeemable 
securities issued by investment companies registered as 
such with this Commission under the Investment 
Company Act of 1940; 


2. Michael Doran be, and hereby is, concurrently 
suspended from association with any broker or dealer 
for a period of ninety (90) days and from selling or 
offering for sale a fractional undivided interests in oil or 
gas wells for a period of one hundred eighty (180) days; 


3. Neil L. Cohen be, and hereby is, concurrently 
suspended from association with any broker or dealer 
for a period of sixty (60) days and from selling or 
offering for sale a fractional undivided interests in oil or 
gas wells for a period of one hundred eighty (180) days; 





‘In the Matter of First Buffaio Corporation, et a/., 
proceeding instituted November 11, 1976. 


2These Offers of Settlement are not binding on any 
other respondent named in this proceeding. 
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4. Bernard Cohen be, and hereby is, concurrently 
suspended from association with any broker or dealer 
for a period of thirty (30) days and from selling or 
offering for sale a fractional undivided interests in oil or 
gas wells for a period of one hundred eighty (180) days; 


5. William H. Douglas is barred from association with 
any broker or dealer; 


6. Andrew A. Engel be, and hereby is, concurrently 
suspended from association with any broker or dealer 
for a period of sixty (60) days and from selling or 
offering for sale any fractional undivided interests in oil 
or gas wells for a period of one hundred eighty (180) 
days. 


7. Wilbur H. Seward be, and hereby is, concurrently 
suspended from association with any broker or dealer 
for a period of fifteen (15) days and from selling or 
offering for sale any fractional undivided interests in oil 
or gas wells for a period of one hundred eighty (180) 
days. 


The sanctions ordered herein shall become effective the 
second Monday after the date of this Order, except that 
the sixty (60) day suspension from association with any 
broker or dealer imposed upon Neil L. Cohen shall 
commence on the seventh Monday after the date of this 
Order. 


In addition to the above sanctions and for the purpose 
of disposing of the issues raised in these proceedings, 
the Commission deems it appropriate to accept the 
undertakings of Michael Doran, Neil L. Cohen, Bernard 
Cohen, Andrew A. Engel and Wilbur H. Seward in 
which they represent and undertake that: 


1. within thirty (30) days of the termination of the one 
hundred eighty (180) day period of suspension ordered 
herein, with respect to that particular respondent, he 
shall furnish to the staff of thé Commission an affidavit 
of compliance with both suspensions ordered herein, 
with respect to that particular respondent; and 


2. that if he becomes reassociated with a broker or 
dealer after the termination of the suspension period 
from such association ordered herein, with respect to 
that particular respondent, he shall notify the staff of 
the Commission of his reassociation within thirty (30) 
days of the commencement of such reassociation. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13495/May 2, 1977 


ACCOUNTING SERIES 
Release No. 214/May 2, 1977 


Admin. Proc. File No. 3-4729 
In the Matter of 


MARVIN F. ROSENBAUM 
160 East 65th Street 
New York, New York 


NOTICE OF PERMANENT DISQUALIFICATION FROM 
APPEARANCE OR PRACTICE BEFORE THE COM- 
MISSION 


On September 10, 1975, the Commission entered an 
order, pursuant to Rule 2(e)(3)(i) of its Rules of 
Practice, temporarily suspending Marvin F. Rosen- 
baum, a certified public accountant, from appearing or 
practicing before the Commission. The order was based 
on the fact that, on June 5, 1975, Rosenbaum was 
permanently enjoined by the United States District 
Court for the Southern District of New York, in a suit 
brought by the Commission,’ from violating Sections 
10(b), 13(a) and 14(a) of the Securities Exchange Act 
and certain of the rules thereunder. Rosenbaum 
consented to the injunction without admitting or 
denying the allegations in the Commission's complaint.2 


The complaint in the injunctive action alleged that 
Rosenbaum, as vice-president, secretary, treasurer and 
a director of Airways Enterprises, Inc., was responsible 
for Airways’ failure to disclose certain material facts in 
proxy materials sent to shareholders and in required 
quarterly and annual reports filed with the Commission, 
including among other things: 


a. The company’s deteriorating condition; and 
b. Its participation in certain dealings with companies in 
which Rosenbaum and another Airways director had 


substantial proprietary interests. 


The complaint further alleged that Rosenbaum was 





'S.E.C. v. Airways Enterprises, Inc., et al, 75 CIV. 2635 
(LPG). 


2In a criminal case arising from the same underlying 
facts, Rosenbaum pled guilty in November 1976 to 2 
counts of a 30-count indictment. He was given a 
suspended prison sentence of 2 years, placed on 
probation for 2 years, and fined $15,000. 





responsible for the issuance of Airways’ 1972 financial 
statements accompanied by a report of purportedly 
independent public accountants which represented that 
an examination had been conducted in accordance with 
generally accepted auditing standards, when in fact 
such report was based solely on a review of workpapers 
prepared by Rosenbaum or others. In addition, it was 
alleged that Rosenbaum had received an undisclosed 
“‘kick-back”’ of a substantial portion of the audit fee paid 
by Airways in connection with that report. Finally, the 
complaint alleged that Rosenbaum caused Airways’ 
1973 financial statements, containing a forged report of 
independent certified public accountants, to be issued 
and filed with the Commission. 


Rule 2(e)(3)(ii) of the Commission’s Rules of Practice 
provides that any person temporarily suspended in 
accordance with paragraph (i) of that rule may, within 
30 days after service upon him of the order of temporary 
suspension, petition the Commission to lift such 
suspension, but that if no petition has been received by 
the Commission within 30 days after such service, the 
suspension shall become permanent. Rosenbaum was 
duly notified of this provision and requested and was 
granted several extensions of time to file such a 
petition. On September 15, 1976, Rosenbaum advised 
the Commission that he had decided not to pursue his 
right to request a hearing. 


Accordingly, notice is hereby given that the temporary 


suspension of Marvin F. Rosenbaum has become 
permanent, and that Rosenbaum is disqualified from 
appearing or practicing before the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13496/May 2, 1977 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (‘‘Exchange Act’’) the single ten day 
suspension of exchange and over-the-counter trading 
for the period commencing at 12:00 noon (EDT) on May 
2, 1977 and terminating at midnight (EDT) on May 11, 
1977 of the securities of |. |. Inc., (“Il”) an Arizona 
corporation with principal executive offices located at 
P. O. Box 682, Highway 88, Roosevelt, Arizona 85545. 


The Commission suspended trading in the securities of 
ll because questions have arisen concerning recent 
market activity in those securities and because of 
discrepancies in filings made with the Commission on 
Forms 3 and 4 relating to the ownership of II's 
securities. 


The Commission cautions broker-dealers, shareholders 
and prospective purchasers that they should carefully 
consider the foregoing information along with all other 
currently available information and any information 
subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no 
quotation may be entered unless and until they have 
strictly complied with all of the provisions of said rule. If 
any broker or dealer has any questions as to whether or 
not he has complied with said rule, he should not enter 
any quotation but immediately contact the staff of the 
Division of Enforcement in Washington, D.C. If any 
broker or dealer is uncertain as to what is required by 
Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question until 
such time as he has familiarized himself with said rule 
and is certain that all of its provisions have been met. If 
any broker or dealer enters any quotation which is in 
violation of said rule, the Commission will consider the 
need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13497/May 2, 1977 


LISTING ACTIONS 


The SEC has announced that orders have been issued 
pursuant to Section 12(d) of the Securities Exchange 
Act of 1934 granting the applications of the specified 
companies to list the common stock (unless otherwise 
noted) of those companies on the following stock 
exchanges: Boston Stock Exchange-Northeast Bank- 
share Association; New York Stock Exchange, 
inc.-Datapoint Corporation, Kansas Power and Light 
Company ($2.33 preferred stock series, npv), and 
Western Union Corporation (9.50% cumulative prefer- 
red stock, $100.00 par value, and Depositary Receipts 
evidencing Depositary Preferred Shares); Pacific Stock 
Exchange, Inc.-Coca-Cola Bottling Company of New 
York, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13498/May 2, 1977 


DELISTING GRANTED 
The SEC has issued orders granting the applications of 


the Pacific Stock Exchange, Inc. to remove from listing 
and registration thereon the call options (all series) of 
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Bankamerica Corporation and Clorox Company. 


The SEC has also issued orders granting applications to 
withdraw or strike from listing the registration the 
common stock (unless otherwise noted) of the 
following companies from the specified stock ex- 
changes: American Stock Exchange, Inc.-Fidelity 
Mortgage Investors (7 % % convertible debentures, due 
1985); Bundy Corporation; and Shearson Hayden Stock 
Inc. New York Stock Exchange, Inc.-Hydrometals, Inc. 





SECURITIES EXCHANGE ACT OF 1934 . 
Release No. 13499/May 2, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
NEW YORK STOCK EXCHANGE 


File No. SR-NYSE-77-15 


The New York Stock Exchange, Inc. submitted on May 
1, 1977, a proposed rule change under Rule 19b-4 to 
provide that the share denomination on single 
denomination stock certificates may be inscribed by 
maceration, provided the maceration is applied over fine 
line intaglio engraving either in the share counter or the 
open throat area. 


Publication of the submission in expected to be made in 
the Federal Register during the week of May 9, 1977. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute 
proceedings to determine whether the proposed rule 
change should be disapproved, interested persons are 
invited to submit written data, views and arguments 
concerning the submission within twenty-one days 
from the date of publication in the Federa/ Register. 
Persons desiring to make written submissions should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-NYSE-77-15. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the above 
mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13500/May 2, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5825/May 2, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13502/May 3, 1977 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9751/May 3, 1977 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 585/May 3, 1977 


The Securities and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934, the Investment Company Act of 
1940, and the Investment Advisers Act of 1940 against 
the following: 


The Forum Corporation (801-8125) and Forum 
Investment Counsel, Inc. (801-8261), registered invest- 
ment advisers with offices at 899 Logan, Denver, 
Colorado. 


John P. Decker and John | Dickerson, both of Denver, 
Colorado, associated persons of the above firms. 


Jesup & Lamont, Inc. (8-17651), a registered 
broker-dealer with offices at 25 Broadway, New York 
City, New York. 


Robert W. LaMorte, of New York City, an associated 
person of Jesup & Lamont, Inc. 


The order is based upon allegations by the 
Commission's staff that Respondents Forum, Forum 
Investment Counsel, Decker and Dickerson, directly 
and indirectly and aided and abetted by Respondent 
LaMorte violated provisions of the Investment 
Company Act of 1940 concerning certain affiliated 
transactions in connection with the allocation of 
brokerage business of The One Hundred Fund, Inc., a 
registered investment company managed by Forum. 


The order also alleges violations by each of the 
Respondents, except Jesup & Lamont, Inc., of certain 
antifraud provisions of the federal securities laws in 
connection with the offer, sale and redemption of 
shares of The One Hundred Fund, Inc. with respect to 
representations concerning allocations of brokerage 
business of that Fund, and compensation to be received 
by Forum. 





A hearing will be scheduled by further order to take 
evidence on the staff’s allegations and to afford the 
respondents an opportunity to offer any defenses 
thereto for the purpose of determining whether the 
allegations are true, and if so, whether any action of a 
remedial nature should be ordered by the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13503/May 3, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE OPTIONS CLEARING CORPORATION 


(File No. SR-OCC-77-1) 


The Options Clearing Corporation (“OCC”) submitted 
on April 20, 1977, a proposed rule change, pursuant to 
Rule 19b-4 under the Securities Exchange Act of 1934, 
to amend OCC Rule 801 to permit an exercise notice to 
be filed in respect of an opening purchase transaction 
on the date when the transaction is executed. 


Publication of the submission is expected to be made in 
the Federal Register during the week of May 9, 1977. 
Interested persons are invited to submit written data, 
views and arguments concerning the submission within 
twenty-one days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-OCC-77-1. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13504/May 3, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE OPTIONS CLEARING CORPORATION 


(File No. SR-OCC-77-2) 


The Options Clearing Corporation (““OCC’’) submitted 
on April 20, 1977, a proposed rule change, pursuant to 
Rule 19b-4 under the Securities Exchange Act of 1934, 
to permit an OCC clearing member to limit its liability to 
the OCC Clearing Fund by (i) giving notice of its intent 
to terminate its clearing membership, (ii) clearing no 
opening purchase or writing transactions thereafter, 
and (iii) closing out or transferring its open positions as 
promptly as practicable after the giving of such notice. 


Publication of the submission is expected to be made in 
the Federal Register during the week of May 9, 1977. 
Interested persons are invited to submit written data, 
views and arguments concerning the submission within 
twenty-one days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-OCC-77-2. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13505/May 4, 1977 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (‘Exchange Act’’) the single ten day 
suspension of exchange and over-the-counter trading 
for the period commencing at 3:30 p.m. (EDT) on May 
4, 1977 and terminating at midnight (EDT) on May 13, 
1977 of the securities of the following issuers: 


Boston and Albany Railroad Company 

Carthage & Adirondack Railroad Company 
Cleveland-Cincinnati-Chicago & St. Louis Railway 
Company 

Cleveland & Pittsburgh Railroad Company 

Connecting Railway Company 

Delaware Railroad Company 
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Erie & Pittsburgh Railroad Company 

Kanawha & Michigan Railroad Company 

Lake Shore & Michigan Railroad Company 

Little Miami Railroad Company 

Mahoning Coal Railroad Company 

Michigan Central Railroad Company 

Mohawk & Malone Railroad Company 

New York Central Railroad Company 

New York City & Hudson River Railroad Company 
New York Connecting Railroad Company 

New York & Harlam Railroad Company 

New York & Putnam Railroad Company 

Northern Central Railway Company 

Penn Central Company 

Penn Central Transportation Company 

Pennsylvania Railroad Company 

Peoria & Eastern Railway Company 

Philadelphia, Baltimore & Washington Railroad Com- 
pany 

Philadelphia & Trenton Railroad Company 

Pittsburgh, Cincinnati, Chicago & St. Louis Railroad 
Company 

Pittsburgh, Fort Wayne & Chicago Railway Company 
Pittsburgh, Youngstown & Ashtabula Railway Com- 
pany 

United New Jersey Railroad & Canal Company 

West Shore Railroad Company 


The Commission ordered the suspension of trading in 
the aforementioned securities at the request of these 
companies pending announcement by Penn Central 
Transportation Company of certain amendments to its 
proposed plan of reorganization. 


The Commission cautions broker-dealers, shareholders 
and prospective purchasers that they should carefully 
consider the foregoing information along with all other 
currently available information and any information 
subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no 
quotation may be entered unless and until they have 
strictly complied with all of the provisions of said rule. If 
any broker or dealer has any questions as to whether or 
not he has complied with said rule, he should not enter 
any quotation but immediately contact the staff of the 
Division of Enforcement in Washington, D.C. If any 
broker or dealer is uncertain as to what is required by 
Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question until 
such time as he has familiarized himself with said rule 
and is certain that all of its provisions have been met. If 
any broker or dealer enters any quotation which is in 
violation of said rule, the Commission will consider the 
need for prompt enforcement action. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13506/May 4, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE OPTIONS CLEARING CORPORATION 


(File No. SR-OCC-77-3) 


The Options Clearing Corporation (‘OCC’) submitted 
on April 20, 1977, a proposed rule change, pursuant to 
Rule 19b-4 under the Securities Exchange Act of 1934, 
to change the commencement time for option contracts 
from one hour after settlement time to three hours after 
settlement time, and to make it clear that OCC may 
reject a clearing member's pending transaction at any 
time the clearing member misses settlement. 


Publication of the submission is expected to be made in 
the Federal Register during the week of May 9, 1977. 
Interested persons are invited to submit written data, 
views and arguments concerning the submission within 
twenty-one days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-OCC-77-3. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13507/May 4, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE OPTIONS CLEARING CORPORATION 


(File No. SR-OCC-77-4) 


The Options Clearing Corporation (‘OCC’) submitted 
on April 20, 1977, a proposed rule change pursuant to 
Rule 19b-4 under the Securities Exchange Act of 1934, 
to provide OCC with additional protection against risks 
arising in connection with the insolvency of a clearing 





member, and to improve OCC’s procedures for 
liquidating accounts of suspended clearing members. 


Publication of the submission is expected to be made in 
the Federal Register during the week of May 9, 1977. 
Interested persons are invited to submit written data, 
views and arguments concerning the submission within 
twenty-one days frorm the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-OCC-77-4. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13508/May 5, 1977 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9753/May 5, 1977 


(File No. S7-654) 
Securities Confirmations 
AGENCY: Securities and Exchange Commission. 


ACTION: Final Rule. 


SUMMARY: This rule prescribes the delivery and 
disclosure requirements for confirmation slips sent to 
customers by brokers and dealers when they buy 
securities for or from customers or sell securities for or 
to those customers. The rule describes the situations in 
which confirmations must be sent and the information 
they must contain. It revises the confirmation 
requirements under the federal securities laws to 
provide investors with fundamental information pertain- 
ing to securities transactions consonant with the costs 
of providing that information. 

EFFECTIVE DATE: January 1, 


1978 (except for 


paragraphs (b), (c), (d) and (e) as to which the effective 
date is June 1, 1977. 


FOR FURTHER INFORMATION CONTACT: 


Jeffrey L. Steele, Esq. 

Office of the Chief Counsel 

Division of Market Regulation 
Securities and Exchange Commission 
Washington, D.C. 20549 
(202-755-8746) 


SUPPLEMENTARY INFORMATION: The Commission 
today announced the adoption of Rule 10b-10 (17 CFR 
240.10b-10) under the Securities Exchange Act of 1934 
(the ‘“‘Act’’)' and the intention to rescind Rule 15c1-4 
(17 CFR 240.15c1-4). Rule 10b-10 will make it unlawfui 
for any broker or dealer to effect transactions in 
securities for or with a customer without making certain 
written disclosures to that customer.2 


Rule 10b-10 will become effective on January 1, 1978, 
with the exception of paragraphs (b), (c), (d) and (e) of 
the rule, which will become effective on June 1, 1977. 
Paragraph (b) provides for the optional use of quarterly 
statements in lieu of immediate confirmations in 
connection with certain regular investment plans.° 


The Commission also expects to publish a release 
shortly setting forth certain proposed revisions to Rule 
10b-10 or separate rules relating to, among other things, 
the provisions contained in Rule 10b-10 as originally 
proposed, with regard to ‘‘riskless principal’’ trans- 
actions, ‘special remuneration’’ in connection with 
principal transactions,* and the use of quarterly 
statements in lieu of immediate confirmations with 
respect to certain “investment company plans.” > 





115 U.S.C. 78a et seq. 


2The proposal to adopt Rule 10b-10 was announced in 
Securities Exchange Act Release No. 12806 (Sept. 16, 
1976). See 41 FR 41432 (Sept. 22, 1976) and Investment 
Company Act Release No. 9450 (Sept. 16, 1976). 
Interested persons were invited to submit comments, 
and 31 comment letters were received. Rule 10b-10, as 
adopted, has been revised for the most part on the basis 
of the comments received. 


3See discussion below under Confirmation Delivery 
Requirements under Rule 10b-10. 


4See paragraph (a)(3)(ii) of Rule 10b-10 as proposed in 
Securities Exchange Act Release No. 12806 (Sept. 16, 
1976). 


5See paragraph (d)(3) of Rule 10b-10 as proposed in 
Securities Exchange Act Release No. 12806 (Sept. 16, 
1976). 
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Those further provisions, together with the provisions 
adopted today, are expected to supersede Rule 15c1-4 
in its entirety and the Commission currently intends to 
rescind that rule upon taking final action on the 
proposed additions to Rule 10b-10. 


By adopting paragraphs (b), (c), (d) and (e) of Rule 
10b-10 effective June 1, 1977, the Commission has 
sought to afford broker-dealers an immediate oppor- 
tunity to implement the “periodic plan’’ provisions of 
paragraph (b). With respect to confirmations not 
covered by paragraph (b), however, brokers and dealers 
are urged to review the amendments to be proposed 
shortly before making major adjustments in confirm- 
ation preparation procedures. 


BACKGROUND AND PURPOSE 


As the Commission noted in proposing to adopt Rule 
10b-10, it has undertaken a general review of the 
requirements under the federal securities laws which 
have imposed a duty upon brokers, dealers and 
municipal securities dealers to make written disclosures 
to their customers at or before completion of a 
transaction. The so-called ‘‘confirmation requirements” 
have, for the most part, been contained in Section 
11(d)(2) of the Act®and Rule 15c1-4.’ 


Numerous considerations have led the Commission to 
undertake a general review at this time. Business 
practices within the securities industry have been 
changing or have changed since the development of the 
basic confirmation requirements. In recent years, for 
example, broker-dealers and others have sought to 
attract increased participation by individual investors in 
the securities markets through regular or periodic 
investment plans. Employee stock purchase plans, 
dividend reinvestment plans and systematic plans for 
the purchase of investment company securities did not 
exist when the confirmation requirements were 
originally written. 


The securities markets are also undergoing changes and 
the Securities Acts Amendments of 1975 8 reflect those 





615 U.S.C. 78k(d)(2). 


7See also Securities Exchange Act Rules 15c1-5 and 
15c1-6 (17 CFR 240.15c1-5 and c1-6) and Affiliated Ute 
Citizens of Utah v. United States, 406 U.S. 128 (1972); 
Chasins v. Smith, Barney and Co., 438 F.2d1187 (2d 
Cir. 1970); and Cant v. A. G. Becker & Co., Inc., 374 F. 
Supp. 36 (N.D. Ill. 1974). Confirmation rules have also 
been developed by various self-regulatory organizations 
and their members are required to comply with those 
requirements as well as with the requirements under the 
federal securities laws. 
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changes in considerable measure. In enacting the 1975 
Amendments, Congress substantially revised the Act to 
accomplish numerous purposes, including the develop- 
ment of a ‘‘national market system.”’ In that 
connection, the Congress found, among other things, 
that it was in the public interest and appropriate for the 
protection of investors to assure fair competition among 
brokers and dealers, among exchange markets, and 
between exchange markets and markets other than 
exchange markets 2 and to assure equal regulation of all 
markets for securities qualified for trading in a national 
market system and of the brokers and dealers effecting 
transations in such securities.1°. In addition, the 
Congress provided that persons effecting transactions 
in municipal securities would be subject for the first time 
to various provisions of the Act and the rules there- 
under '' and mandated the creation of the Municipal 
Securities Rulemaking Board (the ‘‘MSRB”) to propose 
and adopt, subject to Commission approval, rules to 
effect the purposes of the Act with respect to 
transactions in municipal securities. ' 


in addition, changes are occurring in the types of 
market participants acting as intermediaries between 
investors and the securities markets. Under the federal 
securities laws, many of those participants are 
characterized .as ‘‘brokers,’’ ‘‘dealers,’’ ‘‘banks’’ or 
“investment advisers.’’ At the same time, those who 
are characterized other than as ‘‘brokers”’ or “dealers” 
(but who, nonetheless, deal directly with investors) are 
becoming more integrally involved in the process of 
effecting transactions in securities. Not all of those 
persons have been subject to Commission regulation 
and some have been subject to varying Commission 
regulation. A person who is a ‘‘broker’’'? or ‘dealer’ 4 
under the Act is, of course, required to comply with 
applicable provisions of the Act and the rules 
thereunder. A person who is characterized as an 





®Pub. L. No. 94-29 
Amendments”). 


(June 4, 1975) (the ‘1975 


°See Section 11A(a)(1)(C)(ii) of the Act (15 U.S.C. 
78k-1(a)(1)(C((ii)). 


10See Section 11A(c)(1)(F) of the Act (15 U.S.C. 
78k-1(c)(1)(F)). 


"See generally Section 15B of the Act (15 U.S.C. 
780-4). 


'2See, e.g., Sections 15B(b)(2) and 15B(c)(1) of the Act 
(15 U.S.C. 780-4(b)(2) and (c)(1)). 


'13Section 3(a)(4) of the Act, 15 U.S.C. 78c(a)(4). 


‘4Section 3(a)(5) of the Act, 15 U.S.C. 78c(a)(5). 





“investment adviser,’’'® on the other hand, is subject to 
different regulation. A “‘bank’’'® is excluded from the 
statutory definitions of ‘‘broker,’’ ‘‘dealer’’ and 
“investment adviser.’’ A number of commentators drew 
attention to the variations in the regulatory pattern and 
made suggestions that the coverage of the confirmation 
rule be extended. While the Commission has decided at 
this time to adhere to the traditional pattern of requiring 
only brokers and dealers to comply with the 
confirmation rule, it will continue to evaluate 
confirmation procedures with reference to the 
fundamental transactional information which should be 
made available to all investors. 


PERSONS SUBJECT TO RULE 10b-10 
Brokers and Dealers 


Rule 10b-10 applies to brokers and dealers. Section 
11(d)(2) has since 1934 required a broker-dealer to 
disclose whether he has acted as a dealer for his own 
account or as a broker for the customer or some other 
person in effecting a transaction, '’ and Rule 15c1-4 has 
since 1937 imposed disclosure requirements upon 
brokers and dealers effecting transactions otherwise 
than on a national securities exchange. Rule 10b-10 will, 
however, apply regardless of the manner in which a 
broker-dealer conducts its business or the marketplace 
where transactions are effected. 


Municipal Securities 


In 1976 the Commission amended Rule 15c1-4, effective 
July 5, 1976, to require a bank municipal securities 
dealer to disclose whether it has acted as agent or as 
principal in effecting a transaction in municipal 
securities. 18 Shortly after that amendment to Rule 
15c1-4 became effective and shortly before the 
Commission proposed Rule 10b-10, the MSRB filed 
with the Commission a confirmation rule (MSRB rule 
G-15) to require all brokers, dealers and municipal 
securities dealers effecting transactions in municipal 





SSee Section 202(a)(11) of the Investment Advisers Act 
of 1940, 15 U.S.C. 80b-2(a)(11). 


'6Section 3(a)(6) of the Act, 15 U.S.C. 78c(a)(6) and 
Section 206(a)(2) of the Investment Advisers Act of 
1940, 15 U.S.C. 80b-2(a)(2). 


7Section 11(d)(2) applies to any ‘‘member of a national 
securities exchange who is both a dealer and a broker, 
[and] any person who both as a broker and a dealer 
transacts a business in securities through the medium of 
a member or otherwise.” 


'8See Securities Exchange Act Release No. 12468 (May 
20, 1976), 41 FR 22820 (1976). 


securities to disclose to their customers information 
pertaining to each transaction. '® In proposing to apply 
Rule 10b-10 to transactions in municipal securities, the 
Commission called attention to MSRB rule G-15.2° 


Some who commented on Rule 10b-10, including the 
MSRB, urged the Commission to consider whether it 
was necessary for Rule 10b-10 to apply to transactions 
in municipal secuities in view. of the proposed MSRB 
confirmation rule. Generally, proposed MSRB rule G-15 
would provide for more detailed disclosures relating 
specifically to the nature of the security being 
purchased or sold. Certain additional disclosures were, 
however, required by proposed Rule 10b-10. For 
example, as proposed, it would have required certain 
dealers to disclose their mark-up or mark-down 
(j.e., remuneration) in connection with ‘‘riskless’’ 
principal transactions. As noted above, the Commission 
intends to publish shortly revised proposals in that 
regard. 


In urging the Commission to consider whether Rule 
10b-10 need apply to transactions in municipal 
securities, some commentators referred to the expertise 
of the MSRB and its special role under the federal 
securities laws. The MSRB was established by the 
Commission, at the direction of Congress,?' to propose 
and adopt rules to effect the purposes of the Act with 
respect to transactions in municipal securities effected 
by brokers, dealers and municipal securities dealers.22 
The legislative history of the 1975 Amendments makes 
clear the desirability of taking “into account the 
uniqueness of the [municipal securities] industry,’’23 so 
long as investors are adequately protected. According- 
ly, the Commission has determined to withdraw, at this 
time, the proposal to provide confirmation requirements 





19See Securities and Exchange Commission File No 
SR-MSRB-76-9. The rules of the MSRB are adopted by 
the MSRB subject to Commission approval pursuant to 
Section 19(b)(2) of the Act (15 U.S.C. 78s(b)(2)). 


20See Securities Exchange Act Release No. 12806 
(Sept. 16, 1976), 41 FR 41432 (Sept. 22, 1976). 


21See Section 15B(b)(1) 
780-4(b)(1)). 


of the Act (15 U.S.C. 


22See Section 15B(b)(2) of the Act (15 U.S.C. 
780-4(b)(2)). It is a violation of the Act if a broker, dealer 
or municipal securities dealer effects a transaction in a 
municipal security in contravention of a rule of the 
MSRB. See Section 15Bic)(1) of the Act (15 U.S.C. 
780-4(c)(1)). Accordingly, a confirmation rule adopted 
by the MSRB and approved by the Commission would 
assume a status under the federal securities laws that is 
substantially equivalent to any confirmation rule the 
Commission may adopt. 


SEC DOCKET/301 





applicable to municipal securities transactions in Rule 
10b-10. The Commission anticipates that further 
consideration will be given to applying to the municipal 
securities markets the types of disclosures included or 
soon to be proposed for inclusion in Rule 10b-10. All 
brokers, dealers and municipal securities dealers should 
recognize that the requirements of Rule 15c1-4 remain 
in effect until January 1, 1978, and should anticipate 
that a comprehensive confirmation rule applicable to 
municipal securities will also be in effect by that date. 


CONFIRMATION DELIVERY REQUIREMENTS UNDER 
RULE 10b-10 


Paragraph (a) of Rule 10b-10 requires, as did Rule 
15c1-4, that a written statement be given or sent to a 
customer at or before completion of a transaction. 
“Customer” and “completion of the transaction’ are 
respectively defined in paragraphs (d)(1) and (d)(2) of 
the rule. 


Proposed Rule 10b-10, however, provided that in lieu of 
the written statement required by paragraph (a), a 
monthly statement could be used in connection with 
transactions effected pursuant to a ‘periodic plan’’ and 
a quarterly statement could be used with respect to an 
“investment company plan.’24 The proposais with 
respect to periodic plans have been modified somewhat 
in Rule 10b-10 as adopted. The Commission intends to 
revise the provisions with respect to investment 
company plans in the release to be published shortly. 


Periodic Plans 


Proposed Rule 10b-10 defined a ‘periodic plan” as a 
customer’s written authorization to a broker to 
purchase or sell for his account a specific security or 
securities (other than investment company securities), 
in specific amounts (calculated in security units or 
dollars), at specific time intervals. That definition has 
not been substantially altered and appears in paragraph 
(d)(4) of Rule 10b-10, as adopted. 


Some commentators objected to the requirement that 





23Securities Acts Amendments of 1975, Report of the 
Senate Comm. on Banking, Housing and Urban Affairs 
to Accompany S.249, S. Rep. No. 75, 94th Cong., 1st 
Sess. 48 (1975). 


24As the Commission noted in proposing Rule 10b-10, 
the rule is not intended to require a broker dealing with 
the trustee of a plan to deliver statements to plan 
participants where the trustee is the shareholder of 
record of the securities being purchased or sold. 
Paragraph (a) of the rule would require such a broker 
only to deliver a confirmation to the plan trustee. 
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transactions effected pursuant to a periodic plan must 
be agency transactions. It was observed that small 
transactions, such as those effected for dividend 
reinvestment plans, may involve odd-lot transactions 
which some broker-dealers have recently begun 
effecting on a principal basis. The Commission, 
however, is concerned that there may be risks to 
investor protection inherent in further relaxing the 
confirmation delivery requirements to permit a 
broker-dealer to effect transactions as a principal (and, 
therefore, at prices determined by the broker-dealer) 
without providing for reasonably current reporting to 
the customer under the confirmation rule.25 


The Commission was also urged to permit the use of 
quarterly rather than monthly statements in connection 
with transactions effected pursuant to a periodic plan. 
Quarterly statements have been permitted by the 
Commission in connection with various plans for the 
purchase of certain investment company shares,2® and 
the Commission has revised the rule, as adopted, to 
permit the use of quarterly statements in connection 
with periodic plans as well. In addition, Rule 10b-10, as 
adopted, will permit the delivery of quarterly statements 
in bulk to a person designated by the customer for 
distribution to the customer. A similar provision was 
also previously permitted in the case of purchases of 
investment company securities pursuant to a ‘‘group 
plan” under Rule 15c1-4, and the Commission has 


-concluded that such a procedure would also be 


appropriate under a “periodic plan.” 
Investment Company Plans 


In 1974, the Commission amended Rule 15c1-4 by 
adding paragraph (b) to provide for the use of quarterly 
statements in connection with certain transactions in 
securities issued by open end investment companies or 
unit investment trusts registered under the Investment 
Company Act of 1940 (“investment company securi- 
ties’’). Proposed Rule 10b-10 was drafted to restate the 
substance of that 1974 amendment. The Commission 
had, however, received indications that the quarterly 
procedure was not being used and accordingly solicited 
comments to assist it in determining what, if any, 
revisions would be appropriate.?7 





25These considerations do not appear to apply equally to 
“investment company plans’’ as defined in paragraph 
(d)(3) of proposed Rule 10b-10. 


26See Rule 15c1-4(b). 


27See Securities Exchange Act Release No. 11025 
(Sept. 24, 1974), 39 FR 35345 (Oct. 1, 1974). 





A number of comments confirmed that the quarterly 
procedure was not being used. A survey by the National 
Association of Securities Dealers, Inc. (the ““NASD”’) of 
its members which act as principal underwriters fur 
investment companies indicated that the quarterly 
statement procedure was not used because of various 
business problems. For example, many principal 
underwriters believe that the costs associated with 
establishing and maintaining dual confirmation systens 
(e.g., segregating those accounts for which a quarterly 
statement could be used), exceed the possible cost 
savings. Some also believed that for business reasons 
immediate confirmations were generally preferable. On 
the other hand, some who commented directly on 
proposed Rule 10b-10 and some who responded to the 
NASD survey indicated that various requirements 
contained in Rule 15c1-4 (and proposed Rule 10b-10) 
unnecessarily restricted the use of quarterly statements. 


As noted above, the Commission intends to propose 
revised requirements with respect to the use of 
quarterly statements for investment company plans; 
and until such new requirements are proposed and 
finally adopted, the provisions of Rule 15c1-4(b) will 
continue in effect. 


SUMMARY OF DISCLOSURE REQUIREMENTS 
RULE 10b-10 


As now adopted, Rule 10b-10 provides for the written 
disclosure of certain material information?® pertaining 
to a transaction effected by a broker or dealer for or 
with a customer. The rule is structured to require 
different disclosures depending upon whether the 
broker-dealer has acted as agent or as principal in 
effecting transactions. , 


Disclosures to be Made by All Brokers and Dealers 


Paragraph (a)(1) of the rule requires disclosure of the 
capacity in which a broker or dealer acts in effecting a 
transaction. Since, in some instances, a broker may act 
as agent for someone other than the customer to whom 
the confirmation is to be sent, the rule has been revised 
to reflect that fact. 


Paragraph (a)(2) of the rule requires disclosure of the 





28The rule does not attempt to set forth all possible 
categories of material information to be disclosed by 
broker-dealers in connection with a particular trans- 
action in securities. Rule 10b-10 only mandates the 
disclosure of information which can generally be 
expected to be material. Of course, in particular 
circumstances, additional information may be material 
and disclosure may be required. See, e.g., Securities 
Exchange Act Rules 15c1-5 and 15c1-6. 


date and time of the transaction (or the fact that the 
time of the transaction will be furnished upon request) 
and the identity, price and number of shares or units (or 
principal amount) of the security purchased or sold by 
the customer.29 


Time of a Transaction 


A number of comments were received with regard to 
the existing requirement in Rule 15c1-4 that the time of 
the transaction be disclosed or made available upon 
request and the modification of that requirement 
proposed in Rule 10b-10. Time of a transaction was 
argued not to be material in the context of transactions 
in debt securities generally or in the context of certain 
transactions in securities issued by investment 
companies. Also the Commission was urged to clarify 
the meaning of ‘time of a transaction.” 


With respect to transactions in debt securities, the 
Commission believes that the time of a transaction may 
on occasion be of sufficient materiality to warrant its 
disclosure upon request and, since the time of a 
transaction is required to be maintained under 
Commission and MSRB recordkeeping rules,2° there 
appears to be little burden created solely by advising 
customers that information on time is available on 
request. 3! 





241s proposed, Rule 10b-10 would have required 
disclosure of ‘“‘title’’ rather than “‘identity’’ of the 
security. Some commentators believed that the term 
“title’’ suggested that brtoker-dealers must employ the 
full corporate title as set forth in the issuer’s certificate 
of incorporation or debt instrument. It was suggested 
that the term “‘identity’’ would allow greater flexibility 
without sacrificing the purpose of the disclosure, and 
the Commission has accepted that suggestion. 


30See Securities Exchange Act Rule 17a-3(a)(6) and (7) 
(17 CFR 240.17a-3(a)(6) and 7)). See a/so MSRB rule 
G-8. 


3'With respect to investment company securities, it was 
observed that for those securities which are priced 
pursuant to Rule 22c-1 (17 CFR 270.22c-1) under the 
Investment Company Act of 1940, 15 U.S.C. 80a et. 
seq., time (as opposed to date) of a transaction is not 
relevant. That rule requires pricing to be based on net 
asset value computed not less frequently than once 
daily as of the time of the close of trading on the New 
York Stock Exchange. With respect to the securities of 
investment companies the price of which is calculated 
pursuant to Investment Company Act Rule 22c-1, “time 
of transaction” for purposes of Rule 10b-10 may be 
treated as the time at which the price is required to be 
computed. 
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With respect to time of a transaction generally, it was 
suggested that Rule 10b-10 should be drafted to 
conform to the requirements of the Commission's 
recordkeeping rule, Rule 17a-3 (17 CFR 240.17a-3). That 
rule generally requires brokers and dealers to maintain a 
record of the “time of execution”’ of a transaction “‘to 
the extent feasible.’"32 The Commission believes that 
the confirmation and recordkeeping requirements do 
not in fact differ with respect to the time of a 
transaction and paragraph (d)(3) of Rule 10b-10 defines 
the phrase ‘‘time of a transaction” to reflect that view. 


Price of a Security 


In proposing Rule 10b-10, the Commission noted that, 
under certain circumstances, it was not thought to be 
inappropriate for broker-dealers to send confirmations 
which reflect the average price where an order has been 
effected in several transactions.33 For example, it was 
observed that a person exercising investment discretion 
with respect to several different accounts may decide to 
purchase or sell a particular security for one or more of 
such accounts. Because a substantial block may be 
involved, the purchase or sale of the security for all such 
accounts may be effected in several transactions over a 
reasonable period of time and, therefore, at varying 
prices. The question then arose as to whether the 
person exercising investment discretion should seek 
some basis for allocating particular purchases and sales 
to particular accounts, even though the investment 
decision for all such accounts was made simultaneous- 
ly, or whether all such accounts would be more 
appropriately treated pari passu by attributing to each 
account an average price paid or realized for the series 
of transactions required to effect the overall purchase or 
sale. Under the circumstances described, it generally 
would not appear inappropriate for a broker to prepare 
and send confirmations which reflect the average price 
while making appropriate disclosures as to the overall 
series of transactions. 


While several commentators suggested that a specific 
procedure be prescribed in the text of Rule 10b-10, it 
could be that any such formalization of the procedure 
might, at this juncture, prove premature and overly 
restrictive. Nevertheless, the Commission concurs 
generally with the view that an average price 
confirmation procedure would not be inappropriate 





32See also Securities Exchange Act Release No. 3040 
(Oct. 13, 1941), where it is stated, ‘‘the phrase ‘to the 
extent feasible’ was intended to be applicable only in 
exceptional circumstances where it might be actually 
impossible to determine the exact time of execution.” 


®See Securities Exchange Act Release No. 12806 
(Sept. 16, 1976). 
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(and would not in and of itself raise questions under 
either Rule 15c1-4 or Rule 10b-10) when (1) the order 
has been placed by a person know to the broker to have 
investment discretion with respect to the customers on 
whose behalf the order has been given, (2) the order is 
executed on an agency basis, and (3) the confirmations 
disclose that the price stated is an average price and 
that the actual transactional data is available on 
request 34 


Disclosures by a Broker-Dealer Acting as Agent 


Paragraph (a)(3) of Rule 10b-10 requires any 
broker-dealer effecting transactions in an agency 
capacity to make certain additional disclosures. As 
described below, the Commission has made certain 
technical revisions to this paragraph of Rule 10b-10. 


Other Parties to a Transaction 


Paragraph (a)(3)(i) requires disclosure of the name of 
the person from whom the security was purchased or to 
whom it was sold for the customer or that such 
information is available on request. In cases where a 
broker effects a transaction for a customer with another 
broker-dealer (who may in turn have been representing 
a third party) the rule requires disclosure of the name of 
that broker-dealer and does not obligate a broker to 
obtain information as to the capacity in which another 
broker-dealer was acting or the identity of any third 
party. 


Remuneration 


Paragraph (a)(3)(ii) of the Rule requires disclosure of the 
remuneration to be paid by the customer, and 
paragraph (a)(3)(iii) requires disclosure of the source 
and amount of any other remuneration*> to be received 
by the broker in connection with the transaction. 





34See Kidder, Peabody & Co. Incorporated (available 
April 18, 1976). 


ssQuestions were raised as to disclosure of remuner- 
ation where a transaction might be viewed as having 
multiple parties. For example, if the broker represented 
a seller offering 1,000 shares of a security and also 
represented two purchasers who each decided to 
purchase 500 shares of that security, would it be 
necessary to disclose to each purchaser the compensa- 
tion received from the other? In those circumstances, 
viewed solely from the perspective of one of the 
purchasers, it would be appropriate to consider the 
other purchaser to have effected a separate transaction. 
That conclusion could not, of course, be reached with 
respect to the seller who, in the example given, 
participated in both transactions. 





Paragraph (a)(3)(iii), however, alternatively permits, in 
most instances, a broker to state that the source and 
amount of other remuneration is available on request. 
As proposed, the alternative was subject to the proviso 
that the broker was not exercising investment discretion 
(as defined by Section 3(a)(35) of the Act 39 on behalf 
of such customer, or in the case of a purchase was not 
participating in a distribution, or in the case of a sale 
was not participating in a tender offer in connection 
with the transaction. A number of comments were 
received concerning the requirement to disclose on the 
confirmation the source and amount of remuneration in 
those three situations. While one commentator called 
the proposal a ‘‘sensible accommodation of competing 
considerations,’’ others asserted that the source and 
amount of other remuneration should be required to be 
disclosed only on request regardless of the circum- 
stances surrounding the transaction. 


In proposing Rule 10b-10, the Commission noted that a 
number of persons had stated that there were practical 
difficulties in reporting on a confirmation the source and 
amount of remuneration paid or to be paid by someone 
other than the customer receiving the confirmation. At 
th same time, the Commission observed that dual 
agency representation presents a potential for abuse 
since there is a prime facie problem in representing fairly 
the rights of parties having conflicting interests. The 
three situations covered by the proviso represent either 
situations of special trust and confidence (where the 
broker is exercising investment discretion) or situations 
(distributions and tender offers) where the remune- 
ration to be received may be anticipated, in many cases, 
to be received may be anticipated, in many cases, to be 
substantially larger than might be customary in typical 
brokerage transactions, in which the difficulties 
inherent in a dual agency may be substantially less. 
Some commentators stated that the meanings of the 
terms ‘‘distribution”’ and ‘‘tender offer’’ were not clearly 
defined under the federal securities laws and that in any 
event other remuneration may be disclosed in a 
prospectus or other documents delivered to a 
customer.37 


One alternative would be to rely solely on the general 
agency disclosure requirement with respect to source 
and amount of other remuneration set forth in Rule 
15c1-4 since 1937. Nevertheless, in view of the strong 
representations that have been made as to the 
administrative difficulties involved in providing disclo- 





3615 U.S.C. 78c(a)(35). 

37The term ‘“‘distribution,’’ of course, appears in other 
disclosure rules; see, e.g., Securities Exchange Act 
Rule 15c1-6. 


38Q0n several occasions, since early 1975, some 


sure of the type required by Rule 15c1-4,5° the 
Commission has attempted to reach an accommodation 
that both permits the broker-dealer community to 
achieve greater efficiencies in transacting and ad- 
equately protects investors. Accordingly, the basic 
thrust of the proviso to Paragraph (a)(3)(iii) has been 
retained, but some modifications have been made. 


As adopted, Rule 10b-10 permits the broker to state on 
the confirmation that the source and amount of other 
remuneration is available on request except in two 
situations. When the customer has purchased the 
security in a transaction which is part of a distribution in 
which the broker is participating or when the customer 
has sold the security in response to a tender offer in 
which the broker is acting as a so-called “‘soliciting 
dealer,’’ Rule 10b-10 requires disclosure of the source 
and amount of any remuneration received from any 
person. 


The disclosure requirement in the case of transactions 
on behalf of an account over which the broker exercises 
investment discretion has been deleted in large part 
because the circumstances which are most likely to 
raise questions concerning a broker's impartiality, 
regardless of whether he is exercising investment 
discretion, would appear to occur in the case of 
distributions and tender offers. *° 


While the proviso, even as modified, may not provide 
the definiteness sought by many commentators, it does 





commentators have suggested that those difficulties 
arose with the final elimination of minimum commission 
rates for exchange transactions. Though brokerage 
commissions for most exchange transactions were 
theoretically fixed by exchange rules until May 1, 1975, 
they were, nevertheless, subject to a practical process 
of negotiation. See, e.g., Securities Exchange Act 
Release Nos. 11093 (Nov. 8, 1974) and 11293 (Jan. 23, 
1975), 40 FR 7403 (Feb. 20, 1975). Of course, Rule 
15c1-4 only made explicit, in large part, general 
disclosure principles with respect to dual agency 
transactions effected in the over-the-counter market 
rather than exchange transactions. Because in many 
instances brokerage commissions for over-the-counter 
transactions were parallel to those for exchange 
transactions, it was frequently possible to rely on a 
blanket statement, to comply with Rule 15c1-4, that a 
“like’’ commission was charged the other party. Rule 
10b-10 reflects, nevertheless, an effort to accommodate 
administrative problems but also reflects a view that, in 
some situations, information as to the commission 
charged on the other side of a cross is of sufficient 
importance to the customer to justify the expenditure of 
the time and effort required. 


39Experience with Rule 10b-10 and other proposals (see, 
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permit substantial additional flexibility as compared to 
the requirements of Rule 15c1-4. On the one hand, in 
the case of ordinary brokerage transactions, no 
disclosure on the confirmations is required as to the 
remuneration paid by the other side. On the other hand, 
in the case of a transaction effected as part of a “special 
offering,”*° or otherwise involving special selling 
efforts, it is apparent that disclosure is required.*' The 
Commission anticipates that the proviso in modified 
form could substantially solve the asserted practical 
problems encountered in casual trading without 
creating unnecessary risks to investor protection.*? 





e.g., proposed Rule 206(3)-2 under the Investment 
Advisers Act of 1940, Investment Advisers Act Release 
No. 557 (Dec. 2, 1976)) may assist the Commission in 
analyzing concerns in this area. See a/so \Investment 
Advisers Act Release No. 581 (Apr. 20, 1977), 
extending temporary Rule 206A-1 until April 30, 1978. 


40See, e.g., New York Stock Exchange Rule 391. 


“(T]he term distribution is not defined either in the 
Securities Act of 1933 or in the Securities Exchange Act 
of 1934 and its meaning and appiicability to particular 
persons in each context should be derived from the 
differing purposes for which it is used.” Matter of 
Collins Securities Corporation, Securities Exchange Act 
Release No. 11766 (Oct. 23, 1975). In the context of 
Rule 10b-10, ‘’a distribution is to be distinguished from 
ordinary trading transactions and other normal conduct 
of a securities business upon the basis of the magnitude 
of the offering and particularly upon the basis of the 
selling efforts and selling methods utilized.’’ Bruns, 
Nordeman & Co., 40 SEC 652, 660 (1961). See also; 3 
Loss, Securities Regulation 1478, 1597 (1961); 6 Loss, 
Securities Regulation 3673, 3766 (1969); Weiss, 
Registration and Regulation of Brokers and Dealers 113 
(1965). 


A number of commentators noted that transactions in 
connection with distributions, particularly in the case of 
offerings registered under the Securities Act of 1933, 
were frequently structured as principal transactions, 
and, in those cases, dual agency disclosure require- 
ments would not apply. Of course, in the case of 
offerings registered under the Securities Act of 1933, 
the final prospectus delivered to the customer should 
generally set forth the information required by the 
proviso with respect to source and amount of 
remuneration. Similarly, tender forms customarily set 
forth information with respect to fees proposed to be 
paid to brokers acting as “‘soliciting dealers.” In such 
situations the information specified in the proviso need 
not be separately set forth on the confirmation. 


42Should experience prove to the contrary, however, 
the provisions of Rule 15c1-4 could be reinstated. 
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Disclosures by a Broker-dealer Acting as Principal 


Paragraph (a)(3)(ii) of Rule 10b-10, as originally 
proposed, set forth various disclosures to be made by 
any broker, dealer, or municipal securities dealer 
effecting a transaction, as principal, with a customer. 
The Commission has determined not to retain those 
requirements in the form proposed in Rule 10b-10, as 
adopted. In light of certain of the comments received, 
however, the Commision currently intends to revise 
certain of those proposals and to republish them. 


MISCELLANEOUS MATTERS 
Customer Requests for Information 


Various provisions of Rule 10b-10, as proposed and as 
adopted,: offer broker-dealers the option of disclosing 
certain information on the confirmation or stating 
thereon that the information is available on request. As 
proposed, Rule 10b-10 would have required such 
requests to be answered within five business days. A 
number of persons stated that the rule should be more 
specific as to how and when requests are to be made 
and that under some circumstances five days would not 
be sufficient time to answer, particularly if the request 
related to a transaction that occurred a month or more 
before the request. 


In response to the comments received, the Commission 
has modified somewhat the requirements for customer 
requests for information. Paragraph (c) of the rule, as 
adopted, provides that a broker-dealer shall give or send 
requested information to a customer within five 
business days of the receipt of information except in the 
case of requests for information pertaining to a 
transaction effected more than 30 days before the 
request; in that case, the response must be given or 
sent within 15 business days. Furthermore, the rule 
generally specifies that requests for information should 
be written (although broker-dealers may, of course, 
respond to oral requests if they wish to do so). 


Requests for Exemptions 


Several commentators briefly discussed circumstances 
under which the confirmation delivery or disclosure 
requirements, as set forth in proposed Rule 10b-10, 
might be further modified. For example, one 
commentator suggested that simplified confirmation 
requirements could be appropriate in connection with 
transactions in ‘‘money market’’ investment company 
securities. Money market investment companies permit 
investors to place funds, not otherwise invested, in 
securities on a short term basis. Some investors may, 
for example, desire to invest, on an automatic basis, the 
proceeds from the sale of securities in a money market 
investment company pending a determination on long 
term reinvestment. The Commission believes that the 





commentators may be correct in suggesting that there 
could be a basis, in very limited circumstances, for 
making particular adjustments to the requirements of 
Rule 10b-10. The Commission does not, however, 
currently believe it would be appropriate to attempt to 
anticipate all such circumstances in drafting Rule 
10b-10. A new paragraph (e) has, however, been 
inserted in the Rule to provide that the Commission may 
exempt any broker or dealer from the requirements of 
Rule 10b-10 with respect to specified transactions or 
classes of transactions. Paragraph (e) is not intended to 
supplant the Commission’s interpretive or no-action 
procedures; it is intended to provide an opportunity to 
make adaptations in the general provisions of Rule 
10b-10 in limited circumstances and upon the 
substitution of alternative procedures which are 
adapted to implement adequately the investor 
protection purposes of the rule. 


STATUTORY BASIS 


The Securities and Exchange Commission acting 
pursuant to the Act, and particularly Sections 3, 9, 10, 
11, 15, 17 and 23 thereof (15 U.S.C. 78c, 78i, 78), 78k, 
780, 78q and 78w), hereby adepts Section 240.10b-10 
of Title 17 of the Code of Federal Regulations effective 
January 1, 1978, with the exception of paragraphs (b), 
(c), (d) and (e), which will be effective on June 1, 1977. 
The revisions made in Section 240.10b-10 as originally 
proposed are either technical in nature or make less 
restrictive existing or proposed requirements; accord- 
ingly, the Commission finds, pursuant to the Ad- 
ministrative Procedure Act (5 U.S.C. 551 et seq.), 
that further notice and public procedure are not 
necessary. The Commission is providing for less than 
the normal 30-day delay in effectiveness of paragraphs 
(b), (c), (d) and (e) of the rule in view of the absence of 
objections to the confirmation relief proposed to be 
afforded under paragraph (b) and in order to allow 
brokers an earlier opportunity to begin offering periodic 
plans under the provisions adopted today. 


The Commission also finds that adoption of Rule 
10b-10’s revised confirmation disclosure and delivery 
requirements should reduce burdens on competition by 
making confirmation disclosure requirements applicable 
to brokers and dealers more uniform and by making 
available to brokers a simplified confirmation procedure 
in connection with periodic plans. Furthermore, the 
Commission finds that to the extent those requirements 
impose a burden on competition such burdens are 
necessary and appropriate in furtherance of the 
purposes of the Act. The timely disclosure to investors 
of material information affords investors an opportunity 
to insure that brokers and dealers appropriately carry 
out obligations to their customers under the federal 
securities laws. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





17 CFR Part 240 is amended by adding new Section 
240.10b-10 as follows: 


§240.10b-10 Confirmation of transactions. 


(a) It shall be unlawful for any broker or dealer to effect 
for or with the account of a customer any transaction 
in, or to induce the purchase or sale by such customer 
of, any security (other than U.S. Savings Bonds or 
municipal securities) unless such broker or dealer, at or 
before completion of such transaction, gives or sends to 
such customer written notification disclosing 


(1) whether he is acting as agent for such customer, as 
agent for some other person, as agent for both such 
customer and some other person, or as principal for his 
own account; and 


(2) the date and time of the transaction (or the fact that 
the time of the transaction will be furnished upon 
written request of such customer) and the identity, 
price and number of shares or units (or principal 
amount) of such security purchased or sold by such 
customer; and 


(3) if he is acting as agent for such customer, for some 
other person, or for both such customer and some other 
person, 


(i) the name of the person from whom the security was 
purchased, or to whom it was sold, for such customer 
or the fact that such information will be furnished upon 
written request of such customer; and 


(ii) the amount of any remuneration received or to be 
received by him from such customer in connection with 
the transaction unless remuneration paid by such 
customer is determined, pursuant to a written 
agreement with such customer, otherwise than on a 
transaction basis; and 


(iii) the source and amount of any other remuneration 
received or to be received by him in connection with the 
transaction; provided, however, that if, in the case of a 
purchase, the broker was not participating in a 
distribution, or in the case of a sale, was not 
participating in a tender offer, the written notification 
may state whether any other remuneration has been or 
will be received and that the source and amount of such 
other remuneration will be furnished upon written 
request of such customer. 


(b) A broker or dealer may effect transactions for or 
with the account of a customer without giving or 
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sending to such customer the written notification 
described in paragraph (a) of this section (until January 
1, 1978, Section 240.15c1-4(a)) if 


(1) such transactions are effected pursuant to a 
periodic plan; and 


(2) such broker or dealer gives or sends to such 
customer within five business days after the end of each 
quarterly period a written statement disclosing each 
purchase or sale, effected for or with, and each 
dividend or distribution credited to, or reinvested for, 
the account of such customer (pursuant to the plan) 
during the period; the date of each such transaction; 
the identity, number and price of any securities 
purchased or sold by such customer in each such 
transaction; the total number of shares of such 
securities in such customer’s account; any remunera- 
tion received or to be received by the broker or dealer in 
connection therewith; and that any other information 
required by paragraph (a) will be furnished upon written 
request; provided, however, that the quarterly written 
statement may be delivered to some other person 
designated by the customer for distribution to the 
customer. 


(c) A broker or dealer shall give or send to a customer 
information requested pursuant to this rule within five 
business days of receipt of the request; provided, 
however, in the case of information pertaining to a 
transaction effected more than 30 days prior to receipt 
of the request, the information shall be given or sent to 
the customer within 15 business days. 


(d) For the purposes of this rule, 
(1) “‘customer’’ shall not include a broker or dealer; 


(2) “completion of the transaction’’ shall have the 
meaning provided in Rule 15c1-1 under the Act; 


(3) “time of the transaction’’ means the time of 
execution, to the extent feasible, of the customer's 
order; 


(4) “periodic plan’’ means any written authorization for 
a broker acting as agent to purchase or sell for a 
customer a specific security or securities (other than 
securities issued by an open end investment company 
or unit investment trust registered under the Investment 
Company Act of 1940), in specific amounts (calculated 
in security units or dollars), at specific time intervals and 
setting forth the commissions or charges to be paid by 
the customer in connection therewith (or the manner of 
calculating them). 


(e) The Commission may exempt any broker or dealer 
from the requirements of paragraphs (a) and (b) of this 
section with regard to specific transactions of specific 
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classes of transactions for which the broker or dealer 
will provide alternative procedures to effect the 
purposes of the section; any such exemption may be 
granted subject to compliance with such alternative 
procedures and upon such other stated terms and 
conditions as the Commission may impose. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13509/May 5, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE DEPOSITORY TRUST COMPANY 


(File No. SR-DTC-77-4). 


Pursuant to Rule 19b-4 under the Securities Exchange 
ct of 1934, the Depository Trust Company (‘‘DTC’’) 
submitted a proposed rule change on March 28, 1977, 
and Amendment No. 1 on April 21, 1977, to establish, 
and to set fees for, a service in which DTC employees 
will correct evident errors or omissions in input 
submitted by participants. 


Publication of the submission is expected to be made in 
the Federal Register during the week of May 9, 1977. 
Interested persons are invited to submit written data, 
views and arguments concerning the submission within 
twenty-one days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-DTC-77-4. 


Copies of the submission, with accompanying exhibits, 
and of all written comments will be available for public 
inspection at the Securities and Exchange Commis- 
sion’s Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. Copies of the filing will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 20009/ April 29, 1977 





In the Matter: of 


ALLEGHENY POWER SYSTEM INC. 
New York, New York 


MONONGAHELA POWER COMPANY 
Fairmont, Virginia 


THE POTOMAC EDISON COMPANY 
Hagerstown, Maryland 


WEST PENN POWER COMPANY 
Greensburg, Pennsylvania 


(70-5992) 


ORDER AUTHORIZING PROPOSED ISSUANCE AND 
SALE OF COMMON STOCK BY SUBSIDIARY 
COMPANIES TO HOLDING COMPANY AND PRO- 
POSED AMENDEMENT OF CHARTER OF SUBSIDI- 
ARY TO INCREASE AUTHORIZED SHARES OF 
COMMON STOCK 


Allegheny Power System, Inc. (“APS”), a registered 
holding company, and three of its public-utility 
subsidiary companies, Monongahela Power Company 
(“Monongahela”), The Potomac Edison Company 
(“PE”), and West Penn Power Company (‘West 
Penn’), have filed an application-declaration and 
amendments thereto with this Commission pursuant to 
Sections 6(a), 6(b), 7, 9(a), and 10 of the Public Utility 
Holding Company Act of 1935 (“‘Act’’) regarding the 
following proposed transactions. 


PE, West Penn, and Monongahela propose to issue and 
sell common stock to APS from time to time prior to 
December 31, 1977, and APS proposes to acquire such 
common stock in amounts and for a consideration not 
to exceed those set forth below: 


Maximum No. 
of Shares 


400,000 


Cash 
Consideration 


$20,000,000 





MONONGAHELA 

common stock — 
$50 par 

PE 

common stock— 
no par 

WEST PENN 

common stock — 
no par 


1,500,000 $30,000,000 


1,500,000 $30,000,000 


The net proceeds of the issuance and sale of the 
common stock by Monongahela, PE, and West Penn 
will be used by each of them for their construction 
programs and for other corporate purposes. For the 
year 1977, construction expenditures are estimated at 
$81 million in the case of Monongahela, $88 million in 
the case of PE, and $139 million in the case of West 


Penn. All of the presently outstanding common stock of 
Monongahela, PE, and West Penn is owned by APS. 


APS proposes to obtain the additional funds necessary 
to purchase the aforesaid common stock of Mononga- 
hela, PE, and West Penn from internal cash generation, 
short-term borrowings (See File No. 70-5809), and the 
issuance and sale of such other securities as may be 
authorized. As of March 1, 1977, APS had no 
short-term borrowings and no commercial paper 
outstanding. 


PE proposes to amend its charter to increase the 
number of shares of common stock which it is 
authorized to issue from 6,000,000 shares to 6,875,000 
shares. 


The West Virginia Public Service Commission, the Ohio 
Public Utilities Commission, the Virginia State 
Corporation Commission, the Pennsylvania Public 
Utility Commission, and the Maryland Public Service 
Commission have authorized the proposed transac- 
tions, except that the West Virginia Public Service 
Commission has limited FE to the issuance and sale of 
625,000 additional shares of common stock, the amount 
presently authorized and unissued under its charter. No 
other State commission and no Federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


Because of the action of the West Virginia Public 
Service Commission, the order herein shall limit PE to 
the issuance and sale of 625,000 additional shares of 
common stock. Jurisdiction will be reserved over the 
issuance and sale of the remaining 875,000 shares. ‘ 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 19970), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate 
in the public interest and in the interest of investors and 
consumers that said application-declaration, as amend- 
ed, be granted and permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved over the issuance and sale by PE of 
875,000 shares of its common stock. 


For the Commission, by the Division of Corporate 


SEC DOCKET/309 





Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 20010/April 29, 1977 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
20 Montchanin Road 
Wilmington, Delaware 19807 


(70-6003) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
SHORT-TERM NOTES TO BANKS AND TO DEALERS 
IN COMMERCIAL PAPER AND EXCEPTION FROM 
COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that The Columbia Gas 
System, Inc. (‘‘Columbia’’), a registered holding 
company, has filed an application with this Commission 
pursuant to the Public Utility Holding Company Act of 
1935 (“‘Act’’), designating Section 6(b) of the Act and 
Rule 50(a)(5) promulgated thereunder as applicable to 
the following proposed transactions. All interested 
persons are referred. to the application, which is 
summarized below, for a complete statement of the 
proposed transactions. 


Columbia requests that the exemption from the 
provisions of Section 6(a) of the Act afforded to it by 
the first sentence of Section 6(b), relating to the issue 
and sale of short-term notes, be increased through may 
31, 1978, from 5% to approximately 18% of the 
principal amount and par value of the other securities of 
Columbia then outstanding in order to permit Columbia 
to have outstanding up to $322,000,000 principal 
amount of proposed short-term notes, consisting of 
bank notes and commercial paper. Generally, Columbia 
will make the proceeds from the sale of these notes 
available to its subsidiary companies for the purchase of 
gas for underground storage and other liquid 
hydrocarbons inventories and for other short-term 
requirements. In this regard, see Columbia’s filing for 
intrasystem financing (File No. 70-5991). It is stated 
that the short-term gas and liquid hydrocarbon 
requirements of approximately $245,000,000, together 
with interim cash requirements of up to $77,000,000 for 
emergency gas purchases, may make it necessary to 
have outstanding at any one time up to May 31, 1978, 
short-term notes in the aggregate amount of 
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$322,000,000. 


Columbia proposes to issue and sell commercial paper 
to one or more dealers, and it will continue to do so as 
long as the effective interest rate is less than the 
effective interest cost which Columbia would have to 
pay to banks for an equivalent amount of funds as of 
the date of borrowing, except that, in order to obtain 
maximum flexibility, commercial paper may be issued 
with a maturity of not more than 60 days from the date 
of issue with an effective interést cost in excess of such 
effective interest cost on bank borrowings. The 
commercial paper will be in the form of promissory 
notes with maturities not to exceed 270 days and will 
not be prepayable prior to maturity. The actual 
maturities will be determined by market conditions, 
effective interest cost to Columbia, and Columbia’s 
anticipated cash requirements at the time of issuance. 
The commercial paper notes will be issued in 
denominations of not less than $50,000 and not more 
than $5,000,000 and will be sold at a discount which will 
be not in excess of the discount rate per annum 
prevailing at the date of issuance for commercial paper 
of the particular maturity and rating. 


It is stated that no commission or fee will be payable in 
connection with the issue and sale of the commercial 
paper notes. Each dealer, as principal, will reoffer such 
notes at a discount rate of 1/8 of 1% per annum less 
than the discount rate to Columbia. The reoffering will 
be made to not more than an aggregate of 200 
customers of the dealers, such customers to be 
identified and designated in lists (non-public) prepared 
in advance. No additions will be made to the customer 
lists, which will consist of institutional investors. It is 
expected that Columbia’s commercial paper notes will 
be held by customers to maturity, but, if they wish to 
resell prior thereto, the applicable dealer, pursuant to a 
repurchase agreement, will repurchase the notes and 
reoffer the same to others in its specified group of 
customers. 


Columbia requests exception from the competitive 
bidding requirements of Rule 50 for the proposed issue 
and sale of its commercial! paper. In support of this 
request, Columbia states that the proposed commercial 
paper notes will have a maturity of nine months or less, 
that it is not practical to invite competitive bids for 
commercial paper, and that current rates for 
commercial paper for such prime borrowers as 
Columbia are published daily in financial publications. 


Columbia proposes that up to $322,000,000 of the 
proposed short-term borrowings may be in the form of 
short-term bank notes, issued from time to time in 
accordance with a proposed credit-line agreement with 
participating banks. A list of such banks and 
information regarding the anticipated effective cost of 
such borrowings are to be filed by amendment. The 





notes are to be repaid on or before May 31, 1978, and 
will be prepayable, in whole or in part, without penalty. 


The expenses to be paid by Columbia in connection 
with the proposed transactions are estimated at $7,400. 
Columbia has also requested that authority be granted 
to file certificates under Rule 24 with respect to the 
proposed transactions on a quarterly basis. 


The application states that no State commission and no 
Federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


NOTICE 1S FURTHER GIVEN that any interested person 
may, not later than May 25, 1977, request in writing that 
a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues 
of fact or law raised by the filing which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or by 
mail upon the applicant at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with the 
request. At any time after said date, the application, as 
filed or as it may be amended, may be granted as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rule 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 20011/April 29, 1977 
In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Morristown, New Jersey 07960 


(70-5994) 
ORDER AUTHORIZING ISSUANCE AND SALE OF 


FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


Jersey Central Power & Light Company (‘Jersey 
Central’), an electric utility subsidiary company of 
General Public Utilities Corporation, a registered 
holding company, has filed an application and 
amendments thereto with this Commission pursuant to 
Section 6(b) of the Public Utility Holding Company Act 
of 1935 (“Act’’) and Rule 50 promulgated thereunder 
regarding the following proposed transaction. 


Jersey Central proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 under the 
Act, up to $60,000,000 principal amount of First 
Mortgage Bonds, to mature in 30 years. The interest 
rate (which will be a multiple of 1/8 of 1%) and the price 
(which will be not less than 98% and not more than 
101% of the principal amount of the Bonds, plus 
accrued interest from May 1, 1977, to the date of 
delivery) will be determined by competitive bidding. The 
bonds will be issued under the Indenture, dated as of 
March 1, 1946, between Jersey Central and Citibank, 
N.A., Trustee, as heretofore supplemented and 
amended, and as to be further supplemented and 
amended by a Thirty-First Supplemental Indenture to be 
dated as of May 1, 1977. None of the Bonds may be 
redeemed at the option of Jersey Central prior to May 1, 
1982, if the funds for such redemption are obtained at 
an interest cost lower than the yield of the Bonds, 
except under certain circumstances. 


The proceeds (exclusive of any premium or discount 
and accrued interest) from the sale of the Bonds will be 
applied to the payment at or before maturity of all of 
Jersey Central’s $25,000,000 of short term bank loans 
expected to be outstanding at the date of sale of the 
Bonds, and the balance initially invested in short-term 
marketable securities and then applied as needed for 
Jersey Central’s construction program. The estimated 
cost of Jersey Central’s 1977 construction program is 
$220,000,000 (including allowance for funds used 
during construction). At March 16, 1977, Jersey Central 
had short-term bank loans outstanding of $25,400,000. 


The fees and expenses to be incurred by Jersey Central 
in connection with the proposed transaction are 
estimated at $160,000, including legal fees of $34,000. 
The fees and expenses of counsel for the underwriters, 
to be paid by the successful bidders, are estimated at 
$20,000. 


The Board of Public Utility Commissioners of New 
Jersey has authorized the proposed transaction, and no 
other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of fhe filing of said application has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 19962), and no hearing has 
been requested of or ordered by the Commisison. Upon 
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the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application, as amended, be granted: 


IT iS ORDERED, pursuant to the applicable provisions 
of the act and rules thereunder, that said application, as 
amended, be, and it hereby is, granted, effective 
forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 20012/ April 29, 1977 


In the Matter of 


UNION ELECTRIC COMPANY 
St. Louis, Missouri 


MISSOURI UTILITIES COMPANY 
Cape Girardeau, Missouri 


(3-5132) 
(54-253) 


FINDINGS AND OPINION APPROVING PLAN FOR 
SIMPLIFICATION OF HOLDING COMPANY SYSTEM 


Appearances: Carl H. Hendrickson for Union Electric 
Company and Missouri Utilities Company. 


Kenneth D. Israel, Jr., for the Division of Corporate 
Regulation of the Commission 


Union Electric Company (“‘Union’’), a holding company 
registered under the Public Utility Holding Company 
Act of 1935 (‘‘Act’’) for the limited purpose of 
complying with Section 11(b)(2) of the Act, has filed a 
plan pursuant to Section 11(e) of the Act for the 
retirement of the publicly held minority interest in the 
common stock of Missouri Utilities Company (“MU”), a 
public utility subsidiary of Union. We consolidated the 
proceeding respecting this plan with a proceeding 
instituted by us pursuant to Section 11(b)(2) of the Act 
to determine what steps are necessary to insure that the 
corporate structure of MU does not unfairly or 
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inequitably distribute voting power among its security 
holders. 


In 1974 and 1975, Union acquired 723,971 shares, or 
99.04% of the then outstanding shares of common 
stock of MU, through a tender offer in exchange for its 
own common stock. ' During 1975, Union acquired an 
additional 112,675 shares of common stock directly 
from MU, giving Union a total of 836,646 shares, or 
99.17% of MU’s common stock outstanding as of De- 
cember 31, 1976. The remaining 7,024 shares of MU 
common stock, or 0.83%, are held by 78 shareholders. 
In our Findings and Opinion approving the acquisition 
we stated: 


“It (Union) has undertaken, that if it does not acquire all 
of MU’s common stock pursuant to the exchange offer, 
it will register under the Act for the purpose of filing a 
plan pursuant to Section 11(e) for the elimination of the 
remaining publicly held minority interest.”’ 


The plan before us has been submitted to meet the 
requirements of Section 11(b)(2) of the Act and the 
commitment made by Union in that proceeding. 


Appropriate notice of the filing of the plan was 
published in the Federal Register? and copies of such 
notice were mailed by MU to all public holders of record 
of MU’s capital stock. No one appeared in opposition to 
the plan and post-hearing procedures were waived. 


THE PROPOSED PLAN 


The plan provides for the issuance by Union of its 
shares of common stock, par value $5 per share, 
through an exchange agent, in exchange for the 
publicly held shares of MU’s common stock on the basis 
of 1.1 shares of Union common stock for each share of 
MU common stock. No certificates for fractional 
common shares of Union common stock will be issued. 
Any holder of shares of MU common stock who would 
otherwise be entitled to a fractional Union common 
share may purchase through the exchange agent 
fractional share interest sufficient to entitle him to an 
additional full Union common share. If he does not so 
elect, the exchange agent will purchase his fractional 
interest for cash. The exchange agent will, to the extent 
possible, utilize the pool of Union common shares in its 
possession to complete the orders and, to the extent 
necessary, will make sales and purchases of Union 
common stock on the New York Stock Exchange. 





‘Union Electric Company, Holding Company Act 
Release No. 18368 (April 10, 1974). 


2Union Electric Company, Holding Company Act 
Release No. 19796 (December 6, 1976). 





Fractional shares are to be valued in each transaction at 
an established price equal to the closing price on the 
New York Stock Exchange for common shares of Union 
on the business day preceding the date on which the 
shares of MU common stock were mailed to or 
personally delivered to the exchange agent. If the 
exchange agent must sell or purchase common stock of 
Union at a price different from the established price in 
order to complete a fractional share transaction, Union 
will bear the loss of or receive the gain from such sale or 
purchase. Union will pay the costs and expenses for this 
service. There will be no charge to the MU common 
shareholders. 


The plan will become effective on a date set by Union 
(“effective date’’), which date shall be as soon as 
practicable after the entry of an order by a District Court 
of the United States approving and enforcing the plan. 
On that date, the public holders of MU’s common stock 
will cease to have any rights as shareholders of MU and, 
upon the surrender of their stock certificates, will be 
entitled to receive only the common shares of Union, 
any dividend payments thereon (less taxes imposed or 
paid in respect thereof) and their portion of the 
proceeds from the sale of fractional shares of MU. At 
the expiration of five years from the effective date 
(“expiration date’), Union and MU will be entitled, with 
approval of the Commission, to apply to the District 
Court having jurisdiction for a further order finding that 
Union has made all reasonable efforts to locate holders 
of unexchanged shares of MU’s common stock and 
ordering that neither Union nor MU shall have any 
further obligation to solicit the surrender of any 
unsurrendered certificates. Thereafter, until the fif- 
teenth anniversary of the effective date, holders of 
unexchanged certificates of MU common stock may 
surrender such certificates to the exchange agent and 
receive certificates for common stock of Union to which 
they are entitled under the plan. 


At the end of fifteen years from the effective date of the 
plan, public holders of common stock of MU who have 
not surrendered their certificates will cease to have any 
rights or claims against Union or MU; and all such 
certificates will be null and void and of no further force 
or effect. 


The consummation of the plan is subject to our 
approval under the Act and to the approval and 
enforcement of the plan by a District Court of the 
United States having jurisdiction. 


THE COMPANIES INVOLVED 


Union is predominantly an electric utility company 
serving an extensive area in the State of Missouri, 
including the City of St. Louis, and adjacent portions of 
the States of Illinois and lowa. It supplies natural gas in 
a small territory in Illinois, and steam heat in a section of 


St. Louis. Its consolidated assets were $2.3 billion at 
December 31, 1976, and operating revenues $692 
million, of which $635 million were electric revenues. It 
is a holding company through its ownership of 
substantially all of the common stock of MU and all of 
the common stock of Missouri Power & Light Company 
and Missouri Edison Company, and its ownership of 
40% of the outstanding stock of Electric Energy, Inc., 
(“EEI’’) an Illinois generating company. It shares 
ownership of EEI with three other sponsoring utility 
companies. 


Its three Missouri utility subsidiaries, including MU, 
serve electricity and gas in several districts of Missouri. 
Their electric systems are interconnected and we have 
found that they form part of Union’s integrated electric 
system. We have reserved jurisdiction over the gas 
utility aspect. MU corporately consists of geographic- 
ally separate divisions. The larger, in Southeastern 
Missouri, supplies electricity and natural gas to a 
territory centering on the City of Cape Girardeau and 
supplies water in the City. The second principal territory 
is in Central Missouri and adjoins the service area of 
Union’s Missouri Power & Light Company subisidiary. 


The subsidiaries are small in comparison to Union’s own 
utility business, Union has been exempted from most of 
the regulatory provisions of the Act pursuant to Section 
3(a)(2) since 1960.4 


COMPLIANCE WITH STATUTORY STANDARDS 


Before we may approve a plan filed pursuant to Section 
11(e) of the Act, we must find that such plan is 
necessary to effectuate the provisions of Section 11(b) 
of the Act and is fair and equitable to the persons 
affected thereby. We must also find the proposed 
transactions satisfy the other applicable provisions of 
the Act. 


The plan is directed to elimination of the publicly held 
minority commen stock interest in MU by substituting a 
stock interest in Union. We have consistently held that 
the existence of a minority interest in a subsidiary is 
contrary to the standards of Section 11(b)(2) and we 





3Union Electric Company, Holding Company Act 
Release No. 18368 (April 10, 1974), affirmed City of 
Cape Girardeau v. SEC 521 F. 2d 324 (C.A. DC 1975). 


4Union Electric Company, 40 SEC 1072 (1960). In 1974, 
we authorized Union’s acquisition of MU and found that 
it continued to qualify for exemption under Section 
3(a)(2) subject to the elimination of the complexity in 
the corporate structure of its system dealt with herein 
and the other reservations in HCAR No. 18368, supra. 
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make the same finding here.5 We accordingly find that 
the plan for retiring the minority stock interest in MU is 
necessary to effectuate the provisions of Sections 11(b) 
of the Act. 


The “fair and equitable” standard of Section 11(e) 
requires that each security holder affected by a plan 
thereunder receive “the equitable equivalent of the 
rights surrendered.’’® A determination as to fairness 
requires a comparison of the various financial 
characteristics of the securities surrendered and 
received under the plan. In making such comparison, 
primary emphasis is given to currently effective rights to 
earnings and dividends rather than inchoate rights, such 
as rights in liquidation.’ 


The fairness of Union’s offer to exchange 1.1 shares of 
its common stock for each common share of MU was 
determined by our order authorizing the acquisition.® 
The earnings, book values and dividend payments on 
the common stock of Union and MU respectively for the 
five years 1967-1971 were examined, both the actual 
results and pro forma computations giving effect to the 
proposed exchange. Comparative market prices for the 
two stocks during the three years preceding 
announcement of the proposed acquisition were also 
examined. The testimony of the officers of Union and 
MU and the opinion of Reis and Chandler, Inc., an 
experienced consulting firm, was considered. The 
testimony included consideration of foreseeable future 
developments affecting the business of both com- 
panies. 


The earnings per share of MU showed a downward 
trend, from $1.96 a share in 1967 to $1.16 a share in 
1971. Although MU had maintained its common 
dividend at $1.20 it had reached a point at which that 
dividend was not being currently earned. The per share 
earnings of Union had been relatively constant during 
the same period, ranging around $1.60 a share, or $1.76 
for the 1.1 shares intended to be offered for each MU 
share. UE, which also had been paying a $1.20 dividend 
in 1967, had raised the rate to $1.28, or $1.408 on the 
1.1 Union shares offered, and was still retaining a 
significant part of its income to meet its capital 
requirements. 


The principal contervailing valuation factor was the fact 


that the book value, reflecting depreciated original cost 
of plant, of the MU shares was higher than that of the 
Union shares. Each MU share represented an equity of 
$17.38 in 1967 and $18.49 in 1971, the increase 
reflecting retention of earnings. The comparable pro 
forma book value of 1.1 Union shares (adjusted for 
acquisition of 100% of MU), was $13.16 in 1967 and 
$16.37 in 1971. Since, as noted above, MU’s income 
and retained earnings were adversely affected in this 
period, the relationship between the two stocks was 
changing and the pro forma book value discount 
dropped from 25.1% in 1967 to 11.5% in 1971. 


Our determination, in 1974, that the offer to exchange 
1.1 Union shares for each MU share was fair and 
equitable to both Union and the common shareholders 
of MU was based on the balancing of these factors, 
including certain benefits and economies expected to 
flow from the acquisition. Over 99% of the MU 
shareholders affirmatively accepted the exchange offer. 
The question now before us is whether it is fair and 
equitable that Union issue 7,726.4 Union shares for the 
7,024 unexchanged MU shares at the same 1.1 for 1 
ratio. This requires consideration of what has happened 
since our prior order. 


Table | below updates the Administrative Law Judge’s 
Table IV, which compared per share earnings, dividends 
and book values for the 1967-1971 period. Since the 
acquisition of MU has occurred, we need now consider 
only the consolidated Union data, including MU on a 
pro forma basis for the period preceding the acquisition. 
And to facilitate comparison, we show 110% of the 
Union per share data, since 1.1 Union shares is the 
proposed equivalent of each MU share. 


Union purchased 112,675 new shares ot MU in 1975 for 
about $2 million, increasing the number of shares 
outstanding from 730,995 to 843,670, an increase of 
15.4%. This transaction, approved by the state utility 
commissions, was to finance MU’s capital requirements 
in a balanced fashion? 


The price of $17.75 a share was a discount of about 
4.2% from the book value of $18.52 a share of MU 
shares at the end of 1974, but no underwriting charges 
were incurred by MU. There being no trading market for 
MU shares, the relationship between the price to Union 





5See Eastern Utilities Utilities Associates, 43 S.E.C. 
243, 246 (1967) and cases therein cited. 


°Otis & Co. v. S.E.C., 323 U.S. 624, 639-640 (1945). 


7S.E.C. v. Central Illinois Securities Corp., 338 U.S. 96, 
130 (1949). 


8Union Electric Company, Holding Company Act 
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Release No. 18368, April 10, 1974. Since that issue was 
not controverted, our opinion adopted the finding of the 
Administrative Law Judge, whose findings are 
summarized above. 


3MU’s sale of common stock to Union was authorized 
by the Missouri Public Service Commission, Case No. 
18317 (April 4, 1975) and the Illinois Commerce 
Commission, Docket No. 59634 (April 23, 1975). 





TABLE | 


Earnings Available For Common 
Stock Per Average Share 
Outstanding 


Dividends Declared Per 
Average Share Outstanding 


Book Value Per Share 
Outstanding (End of Year) 





1.1 Share 1 Share 
Union 


1.1 Share 
Union 


1 Share 
MU 


1.1 Share 1 Share 
Union MU 





1967 
1968 
1969 
1970 
1971 
1972 
1973 
1974 
1975 


1976 2.04 2.10 


1.32 
1.32 
1.32 


1.41 
1.41 
2 1.47 
*$1.08 a share before $104,000 of adjustments for accounting changes. 


&8 


$13.16 $17.58 
14.52 17.98 
14.99 18.15 
15.92 18.31 
16.37 18.49 
17.05 18.36 
16.94 19.03 
16.17 18.52 
16.45 18.53 
17.01 19.40 


1 
1 
1 


ae ee ot ae er ee et eee 
PERRSSSSS 





and market value is not ascertainable. The difficulties 
raised by such important intercompany transactions 
when there is a minority equity interest illustrate the 
reasons for finding that the existence of such an interest 
is inconsistent with the requirements of an integrated 
system, under the Act. But the transaction does not 
seem to have materially distorted: the valuation of the 
minority shares in this case. 


The decline in per share earnings and book values of 
Union in 1974 reflected a public sale of 4 million Union 
common shares December 3, 1974 at a net price of 
$8.695 a share, a discount of about 43% from October 
31, 1974 book values.” Utility companies selling 
common stock at that time generally incurred 
substantial discounts. MU’s ownership by Union 
sheltered it from the unfavorable equity market then, 
since Union had assumed responsibility for meeting its 
capital needs. 


The Appendix to this opinion (pp. 317-319) contains 
condensed income statements of Union, consolidated, 
and MU for the years 1971-1975 and the 12 months 
ended October 31, 1976. It also contains balance sheets 
of Union, consolidated, and MU at October 31, 1976. 
As predicted in the testimony presented in 1972, MU 
has reversed the financial decline experienced through 
1971. In seven of the ten years (1967-1976) earnings per 
share for MU have been substantially below earnings for 
1.1 shares of Union. Its earnings history over the past 
ten years has shown less stability than that of Union. 
About 30% of its assets and revenues depend on the 
natural gas distribution business and are subject to the 
acute supply problems presently afflicting that industry. 
Union, even including MU, derives only 5.7% of its 
revenues from the gas business. 





101933 Act File 2-52218-1, Union Electric Company. 


On the basis of the entire record, from which the 
foregoing factors have been selected for special 
analysis, we find that the plan is fair and equitable to the 
minority shareholders of MU and to Union, and 
otherwise meets all the requirements of Section 11(e) of 
the Act. 


OTHER APPLICABLE.STATUTORY PROVISIONS 


The issuance by Union of its common shares is subject 
to the provisions of Section 7 of the Act. We find that 
the Union common shares satisfy the requirements of 
Ctause (A) of Section 7(c)(1) and all the requirements of 
Section 7(d) of the Act. As the Union common shares 
will be issued only to shareholders of MU pursuant to a 
plan which we have found to be fair and equitable, the 
transaction cannot be the subject o competitive bidding 
and an exception from the competitive bidding 
requirements of Rule 50 will be granted. 


The acquisition by Union of the publicly held shares of 
common stock of MU is subject to the provisions of 
Sections 9(a) and 10 of the Act. We make no adverse 
findings under Sections 10(b) and 10(c){1) of the Act. 
The purpose of the plan is to comply with Section 11(b) 
of the Act, so Section 10(c)(2) is satisfied. 


OTHER MATTERS 
Accounting Treatment 
The proposed transaction will be recorded on the books 
of Union in the same manner as prescribed in our 
opinion (HCAR No. 18368, April 10, 1974) approving the 
tender offer, which we find still appropriate. 


Court Enforcement 


As a condition precedent to its consummation, the plan 
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provides that it be approved and ordered enforced by an 
appropriate District Court of the United States. As 
requested by Union, we shall apply to an appropriate 
court for approval and enforcement of the plan, and our 
order will stay the consummation of the plan until such 
court order has been entered. It will not, however, 
preclude Union from continuing to exchange its shares 
for MU shares tendered pursuant to our previous order. 


Fees and Expenses 


The plan provides that Union will pay the fees and 
expenses relating to the plan. Since the record is 
incomplete in respect of this matter, we shall reserve 
jurisdiction with respect thereto. 


Tax Recitals 


Union and MU have requested that any order approving 
the plan include appropriate tax recitals pursuant to 
Section 1081(f) of the Internal Revenue Code of 1954. 
The plan is for the purposes specified and our order of 
approval will include fuller findings on this subject. 


CONCLUSION 


Based upon the foregoing, we shall enter an order (1) 
directing that Union and MU, pursuant to Section 
11(b)(2) of the Act, take appropriate action to 
effectuate the elimination of the publicly held interests 
in the common stock of MU, (2) approving the plan filed 
pursuant to Section 11(e) of the Act, and (3) excepting 
the issuance and sale by Union of its common shares 
from the competitive bidding requirements of Rule 50 
under the Act. We shall reserve jurisdiction with respect 
to the fees and expenses incutred and to be incurred in 
connection with the plan, and our order will provide that 
the plan shall not be consummated until an appropriate 
court has entered an order approving and enforcing the 
plan. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





Appendices I, Il & Ill to this opinion are on pp. 317-319. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 20013/April 29, 1977 


In the Matter of 


UNION ELECTRIC COMPANY 
St. Louis, Missouri 


MISSOURI UTILITIES COMPANY 
Cape Girardeau, Missouri 


(3-5132) 
(54-253) 


ORDER DIRECTING THE ELIMINATION OF PUB- 
LICLY-HELD COMMON STOCK INTERESTS PUR- 
SUANT TO SECTION 11(b)(2) AND APPROVING 
PLAN FILED PURSUANT TO SECTION 11(e) 


The Commission having instituted a proceeding under 
Section 11(b)(2) of the Public Utility Holding Company 
Act of 1935 (‘‘Act’’) with respect to Union Electric 
Company (’Union’’), a registered holding company, 
and its subsidiary public-utility company, Missouri 
Utilities Company (‘MU’), and Union having filed, 
pursuant to Section 11(e) of the Act, a plan and 
amendments thereto (‘’Plan’’) for the elimination of the 
publicly-held interests in the common stock of MU, and 
the Commission having consolidated the proceeding 
under Section 11(b)(2) with the proceeding under 
Section 11(e); 


A public hearing having been held, after appropriate 
notice, with respect to the consolidated proceeding, at 
which hearing all interested persons were afforded an 
opportunity to be heard; 


Union having, pursuant to Section 11(e) of the Act, 
requested that the Commission apply to an appropriate 
United States District Court to enforce and carry out the 
terms and provisions of the plan; 


Union having further requested that, if the Commission 
approves the plan, the Commission’s order contain the 
findings and recitals necessary to meet the require- 
ments of Section 1081(f) of the Internal Revenue Code 
of 1954; 


The Commission having considered the record and 
having this day issued its Findings and Opinion; on the 
basis of such Findings and Opinion 


—Continued on page 320 





APPENDIX T 


Condensed Balance Sheets 
October 31, 1976 


(In Millions) 


Assets Union Electric Company Missouri Utilities Company 
and Subsidiaries (Separate Company Basis) 








Current Assets $ 160 $ 8 
Investments: 

Electric Energy, Inc. S 

Other x 
Property and Plant 

Electric 

Gas 

Steam 

Water 

Common 

Intangible - at cost 

Non Utility 

Accumulated Depreciation 

Net 
Construction in progress 2,102 
Deferred Charges ee 


Assets $2,283 


Capital and Liabilities 





Notes and current debt 
maturities $109 
Other current liabilities 110 
Long Term Debt (Includes 
prenium ) 1,118 
Deferred income taxes 36 
Preferred Stock (Includes 
premium) 282 
Common Stock $425 
Retained Earnings 2h3 628 _16 
Total $2,283 $63 


Average common shares outstanding 40,921,786 843,670 
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IT 1S ORDERED, pursuant to Section 11(b)(2) of the 
Act, that Union and MU be, and each hereby is, 
directed to take appropriate action to effect the 
elimination of the publicly-held shares of capital stock of 
MU; 


IT iS FURTHER ORDERED, pursuant to Section 11(e) 
of the Act, that the plan filed by Union be, and it hereby 
is, approved, subject to the terms and conditions of 
Rule 24 and subject to the following additional terms 
and conditions: 


(1) This order shall not be operative to authorize 
consummation of the plan until an appropriate United 
States District Court shall, upon application thereto, 
enter an order approving and enforcing the plan; 


(2) Jurisdiction is specifically reserved to determine the 
reasonableness of all fees and expenses and all other 
remuneration incurred or to be incurred by Union in 
connection with the plan, the transactions incident 
thereto, and all proceedings on such pian or related 
thereto; and 


(3) Jurisdiction is specifically reserved with respect to 
the entering of such further orders and the taking of 
such further action as the Commission may deem 


necessary or appropriate to effectuate the requirements. 


of Section 11(b) of the Act. 


IT IS FURTHER ORDERED that the issuance and sale 
by Union of its common shares be, and they hereby are, 
excepted from the competitive bidding requirements of 
Rule 50 under the Act. 


IT IS FURTHER ORDERED AND RECITED IN 
ACCORDANCE WITH Section 1081(f) of the Internal 
Revenue Code of 1954, as amended, that the plan and 
the transactions set forth therein and action required for 
carrying out the plan are necessary or appropriate to 
effectuate the provisions of Section 11(b) of the Public 
Utility Holding Company Act of 1935, including (1) the 
change and conversion of all of the 7,024 shares of MU 
common stock, owned by stockholders other than 
Union, into shares of common stock, $5 par value, of 
Union; (2) the issuance of a certificate or certificates 
representing said shares of common stock, $5 par 
value, of Union, and the delivery thereof to agent or 
agents (the Agent) for delivery to the former holders of 
MU common stock as outlined in the plan; (3) the 
delivery by the Agent of certificates for said shares of 
Union common stock, $5 par value, to the former 
holders of MU common stock as outlined in the plan; (4) 
the vesting in Union of ownership of 7,024 shares of 
common stock, $1 par value, of MU and the issuance to 
Union by MU of a certificate or certificates representing 
such shares; (5) the delivery to Union upon the 
expiration of fifteen years following the effective date of 
the plan of any Union shares, cash or other property 
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then held by the Agent with respect to MU certificates 
not presented for exchange. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 20014/May 2, 1977 
In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 


GULF POWER COMPANY 
Pensacola, Florida 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


MISSISSIPPI POWER COMPANY 
Gulfport, Mississippi 


(70-5958) 
ORDER RELEASING JURISDICTION 


By an order dated February 23, 1977 (HCAR No. 19901) 
in this matter Alabama Power Company and Mississippi 
Power Company, both of which are electric utility 
subsidiaries of The Southern Company (’Southern’’), 
were authorized to issue first mortgage bonds (‘Sinking 
Fund Bonds”) for the purpose of satisfying the sinking 
fund requirements under their respective Indentures for 
1977. In that order jurisdiction was reserved over the 
issuance of such Sinking Fund Bonds by Georgia Power 
Company (‘Georgia’) and Gulf Power Company 
(“Gulf”), both of which are also electric utility 
subsidiaries of Southern, pending completion of the 
record with respect to those transactions. 


The Georgia Public Service Commission and the Florida 
Public Service Commission have authorized the 
issuance of Sinking Fund Bonds by Georgia and Gulf, 
respectively, and the record is now complete with 
respect to those transactions. 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Public Utility Holding Company Act of 1935 and 
the rules promulgated thereunder, that the jurisdiction 
reserved in the order of February 23, 1977, over the 
issuance of Sinking Fund Bonds by Georgia and Gulf 
be, and it hereby is, released and that those 





transactions may be consummated subject to the terms 


and conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 20015/May 2, 1977 


In the Matter of 


APPALACHIAN POWER COMPANY 
40 Franklin Road 
Roanoke, Virginia 24009 


INDIANA & MICHIGAN ELECTRIC COMPANY 
2101 Spy Run Avenue 
Fort Wayne, Indiana 46801 


KENTUCKY POWER COMPANY 
15th Street and Carter Avenue 
Ashland, Kentucky 41101 


KINGSPORT POWER COMPANY 
40 Franklin Road 
Roanoke, Virginia 24009 


MICHIGAN POWER COMPANY 
P.O. Box 413 
Three Rivers, Michigan 49093 


OHIO POWER COMPANY 
301 Cleveland Avenue, S.W. 
Canton, Ohio 44702 


WHEELING ELECTRIC COMPANY 
51 Sixteenth Street 
Wheeling, West Virginia 26003 


(70-5993) 


NOTICE OF PROPOSED ACQUISITION OF EVI- 
DENCES OF INDEBTEDNESS FROM RESIDENTIAL 
ELECTRIC UTILITY CUSTOMERS PURSUANT TO A 
RESIDENTIAL INSULATION FINANCING PROGRAM 


NOTICE IS HEREBY GIVEN that the above-named 
electric utility subsidiary companies of American 
Electric Power Company, Inc., a registered holding 
company, (collectively, ‘‘the Applicants’’), have filed an 
application with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘‘Act’’), 
designating Section 9(a)(1) of the Act and Rule 40 
promulgated thereunder as applicable to the following 
proposed transaction. All interested persons are 
referred to the application, which is summarized below, 
for a complete statement of the proposed transaction. 


Applicants jointly and severally request authorization for 
the acquisition of evidences of indebtedness from their 
respective residential electric utility customers pursuant 
to a proposed Residential Insulation Financing Program 
(‘Program’). It is stated that under the Program, 
Applicants will offer to lend to each of their residential 
electric utility customers amounts for the installation of 
insulation in one-to four-family residences. In return for 
such a loan, the customer would be required to execute 
a promissary note payable to the appropriate Applicant. 
Such financing commitment to any single customer, 
limited to the lesser of $750 or the customer’s actual! 
installed cost of installation, will have a maximum 
repayment period of three years and an annual rate of 
interest of 8% on the monthly unpaid balance. No 
interest charge will be made if the customer repays the 
loan in full within ninety days. 


It is stated that the financing commitment for each 
customer will be subject to credit approval by the 
appropriate Applicant. Following credit approval, the 
customer will be so notified, and advised as to the most 
appropriate insulation. The customer will make his own 
arrangements as to actual purchase and installation of 
the insulation. The installed cost of the insulation will be 
the amount actually paid by the customer for materials 
and installation. Where the customer self-installs the 
insulation, the actual installed cost will be the amount 
paid for materials. When the installation has been 
completed, the customer will advise the Applicant's 
representative, who will then view the premises to 
ascertain the completion. The representative will make 
no judgment as to quality of the installation. Upon this 
field inspection and receipt of the customer's invoices, 
the Applicant and the customer will execute a Program 
loan agreement and the customer will be issued a check 
in the amount agreed upon and a coupon repayment 
book. 


It is stated that the maximum aggregate amount of 
loans outstanding at any one time from all the 
Applicants combined will not exceed $7,500,000. The 
maximum amount of loans outstanding at any one time 
for each individual Applicant will be as follows: 
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Applicant 


Appalachian Power Company 

Indiana & Michigan Electric Company 
Kentucky Power Company 

Kingsport Power Company 

Michigan Power Company 

Ohio Power Company 

Wheeling Electric Company 


Amount 
$2,620,000 
1,700,000 








The Program is to be financed by each Applicant 
individualy with its own funds or through its normal 
short-term financing program. It is stated that the 
Program is proposed in view of the energy crisis and the 
impact of this crisis on Applicants and their customers’ 
residential bills for electric energy. It is further stated 
that the program will serve as a means of curtailing the 
rate of growth in electric energy consumption so as to 
avoid the necessity of construction of power plants and 
transmission and distribution facilities sooner than 
anticipated. 


It is stated that the fees and expenses to be incurred in 
connection with the proposed transaction are estimated 
at $2,500, and that the annual cost of implementing the 
Program, including advertising and additional person- 
nel, is estimated to be approximately $400,000 for all the 
Applicants combined. It is further stated that no state 
commission and no federal commissicn, other than this 
Commission, has jurisdiction over the proposed 
acquisition of customers’ notes, except that several 
state commissions will, in the exercise of their general 
regulatory authority, pass upon and approve the general 
provisions of the Program. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than May 23, 1977, request in writing that 
a hearing be had on such matter, stating the nature of 
his interest, the reasons for such request, and the issues 
of fact or law raised by said application which he desires 
to controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, Securi- 
ties and Exchange Commission, Washington, D.C. 
20549. A copy of such request should be served 
personally or by mail upon the applicants at the 
above-stated addresses, and proof of service (by 
affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said 
date, the application, as filed or as it may be amended, 
may be granted as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take such 
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other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 20016/May 2, 1977 


See 


SECURITIES ACT OF 1933 
Release No. 5825/May 2, 1977 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 20017/May 3, 1977 
In the Matter of 


CEDAR COAL COMPANY 
Charleston, West Virginia 25301 


(70-5954) 


ORDER AUTHORIZING BANK BORROWING BY 
SUBSIDIARY COAL COMPANY 


Cedar Coal Company (‘Cedar’), a coal company 
subsidiary of Appalachian Power Company (‘‘Appala- 
chian’’), an electric utility subsidiary of American 
Electric Power Company, Inc., a registered holding 
company, has filed a declaration with this Commission 
pursuant to Sections 6 and 7 of the Public Utility 
Holding Company Act of 1935 (‘‘Act’’) regarding the 
following proposed transaction. 


Cedar is engaged in the mining, delivery and sale of coal 
to Appalachian. Cedar does not own coal properties, 
but Cedar holds leases on approximately 24,931 acres of 
land in West Virginia estimated to contain 76 million 
tons of recoverable coal. Cedar’s current mining 
Capacity is stated to be 2 million tons of coal per year. 


It is planned to expand the mining capacity of Cedar to 
approximately 4 million tons per year by 1979 at a cost 





of approximately $50,000,000. The bulk of Cedar’s coal 
production is expected to be used by the John E. Amos 
plant (owned jointly by Appalachian and its affiliate, 
Ohio Power Company). Expansion plans for Cedar 
include the development of a 1,000 ton per hour coal 
preparation plant, coal handling facilities and railroad 
loadout, all presently under construction (the “White 
Oak preparation plant’’). The cost of the White Oak 
preparation plant is currently estimated to be 
approximately $16,000,000. 


It is proposed that Cedar raise the funds required to 
assist in financing the White Oak preparation plant 
through short-term bank borrowings. Cedar proposes 
to enter into a Credit Agreement (‘‘agreement’’) with 
Irving Trust Company (“Irving Trust’’) pursuant to 
which Cedar may borrow an aggregate principal 
amount not to exceed $18,000,000 outstanding at any 
one time. The borrowings are to be evidenced by a note 
(“‘note’’) issued by Cedar to Irving Trust bearing interest 
at a rate no greater than the prime rate in effect at Irving 
Trust from time to time. Compensating balances are 
required in the amount of 10% of the amount of the 
bank line made available by Irving Trust, together with 
additional compensating balances in the amount of 
10% of the amount of any borrowings. Assuming the 
full $18,000,000 were borrowed and a prime rate of 
6-%%, the effective cost of borrowings under the 
agreement would be approximately 7.8%. 


Borrowings on the note will be due and payable in 
installments, with 50% of the outstanding balance of 
any borrowings being payable on November 30, 1977, 
and the remainder being payable on December 30, 
1977. The note will be prepayable by Cedar at any time 
without premium or penalty. In the event a certain coal 
supply agreement between Cedar and Appalachian shall 
cease to be fully enforceable by Cedar in accordance 
with its terms, or in the event a regulatory body initiates 
proceedings directed at the termination of that coal 
supply agreement, Cedar must prepay the note in full 
within 90 days. 


Borrowings pursuant to the agreement are to be made 
in contemplation of a sale-leaseback transaction 
involving the White Oak preparation plant (said 
transaction to be the subject of a further application to 
this Commission). It is proposed to retire the 
borrowings from Irving Trust under the agreement with 
the proceeds of the sale and leaseback transaction. If 
the sale-leaseback transaction does not occur the 
borrowings might be repaid with the proceeds of cash 
capital contributions contemplated to be made by 
Appalachian. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. Fees and expenses to be incurred in 


connection with the proposed transaction are estimated 
at $3,000. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 19902), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is-appropriate in the public 
interest and in the interest of investors and consumers 
that said declaration be permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration 
be, and it hereby is, permitted to become effective 
forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 20018/May 3, 1977 


In the Matter of 


THE CONNECTICUT LIGHT AND POWER COM- 
PANY 
Berlin, Connecticut 


(70-5996) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


The Connecticut Light and Power Company (‘‘CL&P”’), 
a public-utility subsidiary company of Northeast 
Utilities, a registered holding company, has filed an 
application and an amendment thereto with this 
Commission pursuant to Section 6(b) of the Public 
Utility Holding Company Act of 1935 (‘‘Act’’) and Rule 
50 promulgated thereunder regarding the following 
proposed transaction. 


CL&P proposes to issue and sell, at competitive 
bidding, up to $45 million principal amount of its First 
and Refunding Mortgage % Bonds, Series DD, 
due May 1, 2007. The interest rate, which shall be a 
multiple of 1/8 of 1%, and the price, exclusive of 
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accrued interest, to be paid to CL&P, which will be not 
less than 99% nor more than 102.75% of the principal 
amount thereof, will be determined by competitive 
bidding. The bonds will be issued under the Indenture 
of Mortgage and Deed of Trust dated as of May 1, 1921, 
between CL&P and Bankers Trust Company, Trustee, 
as supplemented and amended from time to time, and 
as to be further supplemented by a supplemental 
indenture to be dated May 1, 1977. The supplemental 
indenture provides, among other things, that bonds 
shall not be redeemed at the applicable general 
redemption price prior to May 1, 1982, if such 
redemption is for the purpose of or in anticipation of 
refunding such bonds through the use, directly or 
indirectly, of funds borrowed by the company at an 
effective interest cost of less than the effective interest 
cost of the bonds. 


The net proceeds from the sale of the bonds will be 
issued by CL&P primarily to tepay a portion of the 
company’s short-term borrowings estimated to total 
$70,000,000 at the time of such sale. Such short-term 
borrowings were applied to finance CL&P’s 1976-1977 
construction program. 


The fees and expenses incurred or to be incurred in 
connection with the proposed transactions are 
estimated at $161,000, including legal fees of $20,000 
and accounting fees of $22,000. The fee of counsel for 
the purchasers is estimated at $22,500 and is to be paid 
by the successful bidders. The Connecticut Public 
Utilities Control Authority has authorized the issuance 
of the bonds. No other State commission, and no 
Federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 19972), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, as 
amended, be, and it hereby is, granted, effective 
forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9742/April 29, 1977 


In the Matter of 


SECURITY BENEFIT LIFE INSURANCE COMPANY 


and 


SBL VARIABLE ANNUITY ACCOUNT 
700 Harrison Street 
Topeka, Kansas 66636 


(812-4107) 


ORDER PURSUANT TO SECTION 11 OF THE ACT 
APPROVING OFFERS OF EXCHANGE AND PUR- 
SUANT TO SECTION 6(c) OF THE ACT GRANTING 
EXEMPTION FROM SECTIONS 22(e), 26(a), 27(c)(1), 
27(c)(2) AND 27(d) OF THE ACT 


Security Benefit Life Insurance Company (“SBL”), a 
Kansas mutual life insurance company, and SBL 
Variabie Annuity Account, a separate account of SBL 
registered under the Investment Company Act of 1940 
(‘‘Act’’) as a unit investment trust, (hereinafter 
collectively referred to as ‘‘Applicants’’), filed an 
application on March 14, 1977 and amendments thereto 
on March 31 and April 6, 1977, pursuant to Section 11 
of the Act for an order approving certain offers of 
exchange and pursuant to Section 6(c) of the Act for an 
order exempting Applicants from the provisions of 
Sections 26(a) and 27(c)(2) of the Act and pursuant to 
Section 6(c) of the Act. for an order exempting 
Applicants from the provisions of Sections 22(e), 
27(c)(1) and 27(d) of the Act to the extent necessary to 
permit compliance by Applicants with certain provisions 
of the Education Code of the State of Texas. 


On April 6, 1977, the Commission issued a notice 
(Investment Company Act Release No. 9713) of the 
filing of an application. The notice gave interested 
persons an opportunity to request a hearing and stated 
that an order disposing of the application would be 
issued as of course unless a hearing should be ordered. 
No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered and it has been found 
that the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 





IT 1S ORDERED, pursuant to Section 11 of the Act that 
the proposed offers of exchange be approved and 
pursuant to Section 6(c) of the Act, that the application 
for exemption from the provisions of Sections 26(a) and 
27(c)(2) of the Act and from the provisions of Sections 
22(e), 27(c)(1) and 27(d) of the Act to the extent 
necessary to permit compliance with certain provisions 
of the Education Code of the State of Texas as it would 
apply to payments made on variable annuity contracts 
subsequent to the date of this order, be, and hereby is, 
granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9743/ April 29, 1977 


In the Matter of 


KEYSTONE CUSTODIAN FUNDS, INC. AS 
TRUSTEE FOR KEYSTONE CUSTODIAN FUNDS, 
SERIES B-1, B-2, B-4, K-1, K-2, S-1, S-2, S-3 and S-4 


THE KEYSTONE COMPANY OF BOSTON 
and 


CORNERSTONE FINANCIAL SERVICES, INC. 
99 High Street 
Boston, Massachusetts 02104 


(812-4103) 


ORDER PURSUANT TO SECTION 6(c) MODIFYING 
TWO PRIOR ORDERS 


On April 4, 1977, a notice was issued (Investment 
Company Act Release No. 9708) of an application filed 
by Keystone Custodian Funds, Inc. (‘Keystone’), a 
Delaware corporation, as trustee of each of nine trusts, 
namely, Keystone Custodian Funds, Series B-1, B-2, 
B-4, K-1, K-2, S-1, S-2, S-3 and S-4 (’’Funds”), each 
registered under the Investment Company Act of 1940 
(“Act”) as an open-end, diversified management 
investment company, the Keystone Company of 
Boston (‘‘Keystone-Boston’’), a Delaware Corporation, 
and Cornerstone Financial Services, Inc. (‘’Corner- 
stone’’), a Delaware corporation, for an order pursuant 
to Section 6(c) of the Act, modifying two prior orders 
(Investment Company Act Release Nos. 4361 and 7643) 
of the Commission to extend the time within which 


shareholder approval of the underwriting contracts 
between Keystone and Keystone-Boston, between 
Keystone and Corner-stone and between Keystone and 
Nomura Securities Co., Ltd., must be obtained, from 
May 1, 1977, to and including July 15, 1977. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that the 
granting of the requested. order is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, 
that the application for modification of two prior orders 
(Investment Company Act Release Nos. 4361 and 
7643), to the extent requested, be and hereby is, 
granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9744/ April 29, 1977 


In the Matter of 


AETNA VARIABLE ANNUITY LIFE INSURANCE 
COMPANY 


and 
AETNA VARIABLE ANNUITY ACCOUNT B 
and 
AETNA VARIABLE ANNUITY ACCOUNT C 
and 
AETNA VARIABLE ANNUITY ACCOUNT E 


151 Farmington.Avenue 
Hartford, Connecticut 06156 


(812-3820) 
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ORDER, PURSUANT TO SECTION 11 OF THE ACT 
APPROVING OFFERS OF EXCHANGE AND ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 27(a)(3) 


Variable Annuity Account B of AEtna Variable Annuity 
Life Insurance Company (“Account B’’), Variable 
Annuity Account C of AEtna Variable Annuity Life 
Insurance Company (‘‘Account C’’) and Variable 
Annuity Account E of AEtna Variable Annuity Life 
Insurance Company (‘‘Account E”), which are separate 
accounts of AEtna Variable Annuity Life Insurance 
Company ("AEtna Variable’) registered under the 
Investment Company Act of 1940 (‘‘Act’’) as unit 
investment trusts, and AEtna Variable, a Connecticut 
life insurance company which serves as depositor for 
Accounts B, C and E (hereinafter collectively referred to 
as ‘‘Applicants’’) filed an application on June 12, 1975 
and amendments thereto on February 3, 1976 and 
March 30, 1977 pursuant to Section 11 of the Act for an 
order approving certain offers of exchange and 
pursuant to Section 6(c) of the Act for an order granting 
an exemption from Section 27(a)(3) of the Act. 


On April 4, 1977, the Commission issued a notice 
(Investment Company Act Release No. 9706) of the 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and stated 
that an order disposing of the application would be 
issued as of course unless a hearing should be ordered. 
No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered and it has been found 
that the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT iS ORDERED, pursuant to Section 11 of the Act, that 
the proposed offers of exchange be approved and, 
pursuant to Section 6(c) of the Act that the application 
for exemption from the provisions of Section 27(a)(3) 
be, and hereby is, granted effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9745/ April 29, 1977 


In the Matter of 
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EQUITABLE VARIABLE LIFE INSURANCE COM- 
PANY 


and 


SEPARATE ACCOUNT | OF EQUITABLE VARI- 
ABLE LIFE INSURANCE COMPANY 


and 


THE EQUITABLE LIFE ASSURANCE SOCIETY OF 
THE UNITED STATES 

1285 Avenue of the Americas 

New York, New York 10019 


(812-4113) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 27(f) OF 
THE ACT AND RULES 27f-1, 27d-1 AND 27d-2 
THEREUNDER 


Equitable Variable Life Insurance Company (““EVLICO’’) 
a New York stock life insurance company, Separate 
Account | of EVLICO (‘Account’), an open-end 
diversified management investment company registered 
under the Investment Company Act of 1940 (“Act’’), 
and The Equitable Life Assurance Society of the United 
States (‘Equitable’), a New York mutual life insurance 
company which is the parent of EVLICO (hereinafter 
collectively referred to as ‘‘Applicants’’), filed an 
application on March 29, 1977 pursuant to Section 6(c) 
of the Act for an order of exemption from Section 27(f) 
of the Act and Rules 27f-1, 27d-1 and 27d-2 thereunder 
in connection with the issuance of EVLICO variable life 
insurance contracts in exchange for certain fixed life 
insurance policies issued by Equitable. 


On April 4, 1977, the Commission issued a notice 
(Investment Company Act Release No. 9707) of the 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and stated 
that an order disposing of the application would be 
issued as of course unless a hearing should be ordered. 
No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered and it has been found 
that the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 27(f) of the Act and Rules 27f-1, 27d-1 and 
27d-2 thereunder to the extent necessary to permit the 
issuance of EVLICO variable life insurance contracts in 
exchange for certain fixed life insurance policies issued 





by Equitable be, and hereby is, granted, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9746/ April 29, 1977 


In the Matter of 


THE MUTUAL LIFE INSURANCE COMPANY OF 
NEW YORK 


and 

THE MONY VARIABLE ACCOUNT-A 
1740 Broadway 

New York, NY 10019 


(812-3910) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTIONS 22(e), 


27(c)(1) AND 27(d) OF THE ACT 


The Mutual Life Insurance Company of New York 
(“MONY”’), a New York mutual life insurance company, 
and MONY Variable Account-A, a separate account of 
MONY registered under the Investment Company Act 
of 1940 (‘“Act’’) as an open-end diversified management 
investment company (hereinafter collectively referred to 
as “‘Applicants’’), filed an application on February 9, 
1976 and amendments thereto on February 4, and 
March 31, 1977, pursuant tg Section 6(c) of the Act for 
an order exempting Applicants from the provisions of 
Sections 22(e), 27(c)(1) and 27(d) of the Act to the 
extent necessary to permit compliance by Applicants 
with certain provisions of the Education Code of the 
State of Texas. 


On April 1, 1977, the Commission issued a notice 
(Investment Company Act Release No. 9704) of the 
filing of an application. The notice gave interested 
persons an opportunity to request a hearing and stated 
that an order disposing of the application would be 
issued as of course unless a hearing should be ordered. 
No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered and it has been found 
that the granting of the application is appropriate in the 
public interest and consistent with the protection of 


investors and the purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Sections 22(e), 27(c)(1) and 27(d) of the Act to the 
extent necessary to permit compliance with certain 
provisions of the Education Code of the State of Texas 
as it would apply to payments made on variable annuity 
contracts subsequent to the date of this order, be, and 
hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9747/May 2, 1977 


In the Matter of 


WARNER BROS., INC. 
4000 Warner Boulevard 
Burbank, California 91522 


(812-3985) 


ORDER PURSUANT TO SECTION 3(b)(2) OF THE ACT 
DECLARING THAT COMPANY IS NOT AN INVEST- 
MENT COMPANY 


On April 5, 1977, a notice was issued (Investment 
Company Act Release No. 9712) of an application filed 
on July 7, 1976 and amended October 8 and December 
15, 1976, by Warner Bros., Inc. (‘Applicant’), a 
Delaware corporation and a wholly-owned subsidiary of 
Warner Communications, Inc.,(1) for an order, 
pursuant to Section 3(b)(2) of the Investment Company 
Act of 1940 (‘Act’), declaring that Applicant is 
primarily engaged in a business or businesses other than 
that of investing, reinvesting, owning, holding, or 
trading in securities, or (2) in the alternative, for an 
order, pursuant to Section 6(c) of the Act, exempting 
Applicant from all the provisions of the Act. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that 
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Applicant is primarily engaged in a business or 
businesses other than that of investing, reinvesting, 
owning, holding, or trading in securities directly and 
through majority-owned subsidiaries. Accordingly, 


IT iS ORDERED, pursuant to Section 3(b)(2) of the Act, 
that Warner Bros., Inc. is hereby declared to be 
primarily engaged in a business or businesses other than 
that of investing, reinvesting, owning, holding, or 
trading in securities either directly or (A) through 
majority-owned subsidiaries or (B) through controlled 
companies conducting similar types of businesses. 


For the Commission, by the Division of Investment 
Management, pursudnt to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9748/May 3, 1977 


in the Matter of 


G. T. PACIFIC FUND, INC. 
555 California Street, Suite 2840 
San Francisco, California 94104 


(812-4048) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM CERTAIN PROVI- 
SIONS OF RULE 22c-1, AND PURSUANT TO 
SECTION 22(e)(3) OF THE ACT. 


On March 17, 1977, a notice was issued (Investment 
Company Act Release No. 9680) of an application filed 
on October 29, 1976, and amended on November 23, 
1976, December 9, 1976, and January 7, 1977, by G. T. 
Pacific Fund, Inc. (‘Applicant’), registered under the 
investment Company Act of 1940 (the ‘‘Act’’) as a 
diversified, open-end, management investment com- 
pany, requesting an order of the Commission (1) 
pursuant to Section 6(c) of the Act exempting 
Applicant from certain provisions of Rule 22c-1 
thereunder to permit Applicant to calculate the net 
asset value of its shares as of the close of trading on the 
Tokyo Stock Exchange (‘TSE’) next occurring after 
the close of trading on the New York Stock Exchange 
(“NYSE”), and (2) pursuant to Section 22(e)(3) of the 
Act permitting Applicant to suspend the right of 
redemption and postpone the date of payment or 
satisfaction upon redemption for more than seven days 
during periods when (a) the TSE is closed, for other 
than customary weekend or holiday closings, or (b) 
trading thereon is restricted. With respect to the 
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requested order pursuant to Section 22(e)(3) of the Act, 
Applicant stated that it would waive the applicability to 
it of Section 22(e)(1) of the Act if the Commission so 
provided in its order. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that the 
requested order pursuant to Section 6(c) of the Act is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. It is 
further found that the requested order pursuant to 
Section 22(e)(3) of the Act is for the protection of 
Applicant's security holders. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the requested exemption from the provisions of 
Rule 22c-1 be, and hereby is, granted. 


IT IS FURTHER ORDERED, pursuant to Section 
22(e)(3) of the Act, that Applicant be, and hereby is, 
permitted, to the extent requested, to suspend the right 
of redemption and postpone the date of payment or 
satisfaction upon redemption for more than seven days 
during periods when (a) the TSE is closed for other than 
customary or holidary closings, or (b) trading thereon is 
restricted; provided, that Applicant waives the 
applicability to it of Section 22(e)(1) of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9749/May 3, 1977 


In the Matter of 


MASSACHUSETTS MUTUAL LIFE INSURANCE 
COMPANY 


and 


MASSMUTUAL INCOME INVESTORS, INC. 
1295 StateStreet 
Springfield, Massachusetts 01111 


(812-4102) 





ORDER PURSUANT TO SECTIONS 17(b) AND 17(d) 
OF THE ACT AND RULE 17d-1 THEREUNDER. 


On April 5, 1977, notice was given (Investment 
Company Act Release No. 9707) of an application filed 
on March 7, 1977, and amended on March 30, 1977, by 
MassMutual Income Investors, Inc. (‘‘Fund’’), a 
company registered under the Investment Company 
Act of 1940 (the ‘‘Act’’) as a diversified, closed-end, 
management investment company, and Massachusetts 
Mutual Life Insurance Company (‘Insurance Com- 
pany’’), a mutual insurance company organized under 
the laws of the Commonwealth of Massachusetts, 
which serves as investment adviser to the Fund, for an 
order: (1) pursuant to Section 17(d) of the Act and Rule 
17d-1 thereunder permitting the Insurance Company 
and the Fund to purchase $8,000,000 principal amount 
and $2,000,000 principal amount, respectively, of a new 
issue of 9% % 25 year First Mortgage Bonds (““Bonds’’) 
of Ohio Electric Company at 100% of the principal 
amount thereof plus accrued interest, and (2) pursuant 
to Section 17(b) of the Act exempting from the 
provisions of Section 17(a) of the Act the sale by the 
Insurance Company to the Fund of $2,000,000 principal 
amount of the Bonds at 100% of the principal amount 
thereof plus accrued interest, in the event the Insurance 
Company has purchased the aggregate $10,000,000 
principal amount of such Bonds prior to the 
Commission’s issuance of the requested order pursuant 
to Section 17(d) of the Act and Rule 17d-1 thereunder 
permitting the joint purchase of the Bonds. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found, on the 
basis of the information stated in the application, that 
the joint purchase of the Bonds by the Insurance 
Company and the Fund will be consistent with the 
provisions, policies and purposes of the Act and that 
the participation of the Fund will not be on a basis less 
advantageous than that of other participants. It is 
further found, on the basis of such information, that the 
terms of the proposed sale by the Insurance Company 
to the Fund of $2,000,000 principal amount of the 
Bonds, in the event the Insurance Company has 
purchased the aggregate $10,000,000 principal amount 
of such Bonds prior to the issuance of this order, 
including the consideration to be paid and received, are 
reasonable and fair and do not involve overreaching on 
the part of any person concerned, and that the propose 
sale is consistent with the policy of the Fund and the 
general purposes of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 17(d) of the Act 


and Rule 17d-1 thereunder, that the proposed purchase 
by the Insurance Company and the Fund of $8,000,000 
principal amount and $2,000,000 principal amount, 
respectively, of the Bonds be, and hereby is, permitted. 


IT 1S FURTHER ORDERED, pursuant to Section 17(b) 
of the Act, that the proposed sale of $2,000,000 
principal amount of such Bonds by the Insurance 
Company to the Fund be, and hereby is, exempted from 
the provisions of Section 17(a) of the Act. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9750/May 3, 1977 


In the Matter of 


ALL AMERICAN FUND, Inc. 
9701 Wilshire Boulevard 
Beverly Hills, California 90212 


(811-1203) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


All American Fund, Inc. (““Fund’’), registered under the 
Investment Company Act of 1940 (‘Act’) as a 
diversified, open-end management investment com- 
pany, filed an application on January 14, 1977, and 
amendments thereto on February 18, 1977, and March 
3, 1977, for an order of the Commission, pursuar:t to 
Section 8(f) of the Act, declaring that the Fund has 
ceased to be an investment company as defined in the 
Act. 


On April 6, 1977, a notice (Investment Company Act 
Release No. 9714) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as of 
course unless a hearing should be ordered. No request 
for a hearing has been filed, and the Commission has 
not ordered a hearing. 


The matter has been considered, and it is found that the 
Fund has ceased to be an investment company as 
defined in the Act. Accordingly, 
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IT IS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of All American Fund, 
Inc., shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9751/May 3, 1977 


See 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13502/May 3, 1977 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9752/May 4, 1977 


In the Matter of 


THE DREYFUS LEVERAGE FUND, INC. 
767 Fifth Avenue 
New York, NY 10022 


and 


IRVING TRUST COMPANY 
One Wall Street 
New York, NY 10015 


(812-4061) 


ORDER PURSUANT TO SECTION 17(d) OF THE ACT 
AND RULE 17d-1 THEREUNDER EXEMPTING PRO- 
POSED ARRANGEMENT FROM THE PROVISIONS OF 
SECTION 17(d) OF THE ACT 


On March 31, 1977, a notice was issued (Investment 
Company Act Release No. 9701) of the filing of an 
application on December 10, 1976, and an amendment 
thereto on March 29, 1977, by The Dreyfus Leverage 
Fund, Inc. (the ‘‘Fund’’), a diversified, open-end 
investment company registered under the Investment 
Company Act of 1940 (“Act’’), and Irving Trust 
Company (the “‘Bank’’), a commercial bank organized 
under the laws of the State of New York, for an order 
pursuant to Section 17(d) of the Act and Rule 17d-1 
thereunder permitting the Fund to borrow money from 
the Bank under a proposed arrangement described 
more fully in the notice. 
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The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that the 
participation by the Fund in the proposed borrowing 
arrangement is consistent with the provisions, policies 
and purposes of the Act and is not on a basis different 
from or less advantageous than that of any other 
participant. Accordingly, 


IT IS ORDERED, pursuant to Section 17(d) of the Act 
and Rule 17d-1 thereunder, that the application to 
permit The Dreyfus Leverage Fund, Inc. and Irving 
Trust Company to participate in the proposed 
borrowing arrangement described in the application, to 
the extent requested, be and hereby is, granted, 
effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9753/May 5, 1977 


See 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13508/May 5, 1977 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9754/May 5, 1977 


In the Matter of 


E. |. DUPONT DE NEMOURS AND COMPANY 
1007 Market Street 
Wilmington, Delaware 19898 


(812-4108) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 17(b) OF THE ACT FOR ORDER EXEMPT- 
ING PROPOSED TRANSACTION FROM SECTION 
17(a) OF THE ACT. 


NOTICE IS HEREBY GIVEN that E. |. du Pont de 





Nemours and Company (‘Applicant’), a Delaware 
corporation, filed an application on March 18, 1977, 
pursuant to Section 17(b) of the Investment Company 
Act of 1940 (the ‘‘Act’’), for an order exempting from 
the provisions of Section 17(a) of the Act a proposed 
transaction involving (1) the purchase from Applicant 
by Dana Electronics, Inc. (Dana’’), a California 
corporation, of 727,500 shares.(the ‘’Shares’’) of 
common stock of Dana, representing Applicant's entire 
equity ownership in Dana, for $2,182,500 in cash, and 
(2) the prepayment by Dana of certain promissory notes 
held by Applicant. Dana and Applicant are described, in 
the application, as companies presumed to be 
controlled by Christiana Securities Company (‘‘Christi- 
ana’’), registered under the Act as a closed-end, 
non-diversified management investment company. All 
interested persons are referred to the application on file 
with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


According to the application, Dana was organized in 
1961. Applicant states that it made a series of 
investments in Dana between 1962 and 1968, as a result 
of which Applicant presently owns the Shares, 
representing approximately 40.1% of Dana’s outstand- 
ing common stock, and $1,250,000 principal amount of 
5%% promissory notes (‘‘Notes’’) due September, 
1978. The Notes are convertible into additional shares of 
Dana common stock at a conversion price of $10.00 per 
share. 


The application states that the principal reason for 
Applicant's investments in Dana was that Applicant 
envisioned that, if Dana’s business developed along 
lines compatible with Applicant’s business interests, at 
some time a joinder of Dana with Applicant might be 
mutually desirable. The application further states, 
however, that, as time progressed, Dana’s interest in 
the electronic test instrumentation and telephone 
communication equipment fields developed in a 
divergent manner from Applicant’s overall corporate 
objectives, and that early in 1974 Applicant informed 
Dana that it was no longer interested in considering a 
joinder of the two companies. 


Applicant states (1) that as a partial result of Dana’s 
unsatisfactory profit performance during several years 
prior to 1976, uncertainty arose regarding Dana’s 
future; (2) that Dana has informed Applicant that this 
situation has been further aggravated by uncertainty 
regarding Applicant’s long range plans for its 
investment in Dana; and (3) that these conditions have 
caused unrest and concern among Dana’s employees, 
sales representatives and customers. Applicant asserts 
that, while neither Dana’s profit performance nor its 
financial condition have, until recently, been strong 
enough to support Dana’s purchase of the Shares, 
there has been a recent and marked improvement in 


both those factors, and that Dana’s management has 
concluded that such a purchase, upon acceptable 
terms, would be advantageous to Dana and its 
shareholders. 


The application states that negotiations regarding the 
purchase of the Shares culminated in an agreement (the 
“Agreement’’), executed by Dana and Applicant 
effective as of February 7, 1977, which has received the 
unanimous authorization and approval of Dana’s Board 
of Directors and the unanimous approval of Applicant's 
Executive and Finance Committees. The application 
states that there are presently six members on Dana’s 
Board of Directors, two of whom are executives of 
Applicant who (1) specifically refrained from attending 
any meetings of Dana’s Board of Directors when the 
Agreement or the matters covered thereby were being 
deliberated and considered, and (2) played no part in 
the negotiation of the Agreement. 


Pursuant to the Agreement, Applicant has agreed to sell 
the Shares to Dana for a cash purchase price of $3.00 
per share, or a total cash purchase price of $2,182,500. 
The application states that this sale of Shares is subject 
to the timely satisfaction of certain conditions, including 
the following: 


1. A majority of the shares of Dana’s outstanding 
common stock entitled to vote at Dana’s 1977 annual 
meeting of shareholders shall have been voted in favor 
of the Agreement at the meeting. Applicant states that, 
in view of its direct interest in the transaction, it has 
agreed to vote the Shares on this matter in the same 
proportions as all other shares of Dana’s common stock 
are voted for or against the Agreement. 


2. Either the order requested in the application shall 
have been obtained, or Applicant’s counsel shall have 
rendered an opinion satisfactory to Dana to the effect 
that the purchase and sale of the Shares pursuant to the 
Agreement is not prohibited by Section 17(a) of the 
Act. 


3. On or before the closing for the purchase by Dana of 
the Shares, Dana shall have paid in full to Applicant all 
principal and interest owing as of the date of such 
payment on the Notes. Applicant states that it is 
contemplated that the Nctes will be paid at the closing, 
which is to be held promptly after receipt of the order 
requested by the application. 


4. Dana shall have obtained consent of its principal 
lender, United California Bank. 


According to the application, Dana’s shareholders have 
approved the Agreement, and the consent referred to in 
the fourth of the aforementioned conditions has been 
received. 
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The application states that Dana plans to cancel and 
retire the Shares if the proposed transaction is 
consummated. The application states further that, as a 
result, earnings per share of Dana’s remaining 
outstanding stock for the year ended September 30, 
1976, and the quarter ended December 31, 1976, would 
increase, respectively, from $.65 and $.27 on an 
historical basis to $.92 and $.39 on a pro forma basis, 
and that the net book value per share of Dana’s 
remaining stock at December 31, 1976, would increase 
from $4.16 on an historical basis to $4.94 on a pro forma 
basis. The application also states that Dana’s Board of 
Directors has determined that the proposed transaction 
is within Dana’s present financial capabilities and 
represents an attractive opportunity for utilization of 
Dana’s excess cash assets, and that the sources of 
funds for the transaction, in addition to such excess 
cash assets, include unsecured bank lines of credit that 
have been established by Dana. 


The application states that Christiana owns approxi- 
mately 27.8% of the outstanding common stock of 
Applicant, which, as previously stated, owns approxi- 
mately 40.1% of the outstanding common stock of 
Dana. Applicant concludes that both Applicant and 
Dana are (1) presumed to be controlled by Christiana, 
and (2) affiliated persons of Christiana, for purposes of 
the Act. 


Section 17(a) of the Act provides, in part, that it shali be 
unlawful for any affiliated person of a_ registered 
investment company, or any affiliated person of such a 
person, acting as principal, knowingly to purchase 
from such registered company, or any company 
controlled by such company, any security or other 
property. Applicant states that the proposed trans- 
action, which involves the purchase of the Shares and 
the prepayment of the Notes by Dana, may therefore be 
prohibited by Section 17(a). It therefore requests an 
order exempting that proposed transaction from the 
provisions of Section 17(a). 


Section 17(b) of the Act provides that the Commission, 
upon application, shall exempt a proposed transaction 
from the provisions of Section 17(a) of the Act if 
evidence establishes that the terms of the proposed 
transaction, including the consideration to be paid or 
received, are reasonable and fair and do not involve 
overreaching on the part of any person concerned, and 
that the proposed transaction is consistent with the 
policy of each registered investment company 
concerned and with the general purposes of the Act. 


Applicant asserts that the terms of the proposed 
transactions are reasonable and fair and do not involve 
overreaching on the part of any person. In support of 
this assertion, Applicant has submitted the following: 


1. The $3.00 per share purchase price for the Shares, 
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which are not registered under the Securities Act of 
1933, bears a reasonable relationship, Applicant 
believes, to (1) the bid prices in the over-the-counter 
market for Dana common stock, ranging from $2 1/8 to 
$4 a share, in the four week period immediately 
preceding execution of the Agreement, and (2) the price 
in the two most recent transactions known to Applicant 
involving large blocks of Dana’s common stock. 
Applicant states that these two transactions involved 
(1) the purchase in September, 1976, by the President 
and Chairman of the Board of Dana, from five Dana 
stockholders, of 197,767 shares at $3.50 per share, and 
(2) an agreement in December, 1976, for the purchase 
by Dana, from a stockholder who was neither an officer 
nor a director of Dana, of 169,388 shares at a price of 
$3.00 per share, such transaction having been 
consummated in full in January, 1977, upon the 
discharge of Dana’s payment obligations. 


2. Applicant states that it has been interested in 
liquidating its investment position in Dana. It believes 
that the proposed transaction would accomplish such 
liquidation on reasonable terms. In this regard, 
Applicant states that it insisted upon prepayment of the 
Notes by Dana as a condition to the sale of the Shares 
at a price of $3.00 per share. 


3. The application states that Dana’s Board of Directors 
believes that the proposed purchase of the Shares will 
eliminate remaining uncertainty regarding Dana’s 
future, and will eliminate any adverse effect that might 
result from disposition of the Shares to an unknown 
purchaser. 


4. According to the application, a 1968 agreement 
between the Applicant and Dana, which expires by its 
own terms if Applicant’s ownership of Dana’s capital 
stock becomes less than 10%, imposes various 
restrictions on, or affecting, Dana; Dana’s Board of 
Directors believes that it is to Dana’s advantage to be 
free of these restrictions. 


5. The application states that Dana believes that its 
purchase of the Shares should make its subsidiaries 
eligible for preferential treatment as small business 
concerns to bid on most “small business set aside’”’ 
federal government procurement contracts involving 
their products and that such qualification might well 
increase Dana’s annual revenues. Applicant states that 
such preferential treatment has heretofore been denied 
because of its large stock ownership of Dana. 


Finally, Applicant submits that the proposed transaction 
is consistent with the policies of Christiana and with the 
general purposes of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than May 27, 1977, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on 





the matter accompanied by a statement as to the nature 
of his interest, the reason for such request, and the 
issues, if any, of fact or law proposed to be 
controverted, or he may request that he be nofitied if 
the Commission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or, in 
the case of an attorney at law, by certificate) shall be 
filed contemporaneously with the request. As provided 
by Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9755/May 5, 1977 


In the Matter of 


MASSACHUSETTS MUTUAL LIFE INSURANCE 
COMPANY 


and 


MASSMUTUAL CORPORATE INVESTORS, INC. 
1295 State Street 
Springfield, Massachusetts 01111 


(812-4120) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING A PROPOSED TRANSACTION FROM 
SECTION 17(a) OF THE ACT. 


NOTICE IS HEREBY GIVEN that Massachusetts Mutual 
Life Insurance Company (“Insurance Company”), a 
mutual life insurance company organized under the 
laws of the Commonwealth of Massachusetts, and 
MassMutual Corporate Investors, Inc. (‘Fund’’), a 
closed-end, non-diversified, management investment 
company registered under the Investment Company 


Act of 1940 (‘‘Act’’) (hereinafter referred to collectively 
as ‘‘Applicants’”’), filed an application on April 6, 1977, 
and an amendment thereto on May 3, 1977, for an order 
pursuant to Section 17(b) of the Act exempting from 
the provisions of Section 17(a) of the Act a proposed 
sale by the Insurance Company to the Fund of 
$1,095,000 in principal amount of an issue of 10 4% 
Subordinated Notes due 1987 (‘’Non-Convertible 
Notes’’) and $405,000 in principal amount of an issue of 
10%% Convertible Subordinated Notes due 1989 
(“Convertible Notes’’) of WellTech, Inc. (““WellTech’”). 
All interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are summari- 
zed below. 


Background 


According to the application, the Insurance Company 
has contracted to purchase at direct placement from 
WellTech the entire principal amount ($2,920,000) of a 
new issue of the Non-Convertible Notes and the entire 
principal amount ($1,080,000) of a new issue of 
Convertible Notes (hereinafter referred to collectively as 
the ‘‘Notes’’); the Notes are secured by a second lien on 
certain accounts receivable and fixed assets of 
WellTech. According to the application, WellTech 
intends to apply the proceeds from the sale of the Notes 
to the reduction of outstanding bank debt and for 
general corporate purposes. The application states 
further that the Insurance Company has purchased 
$2,190,000 in principal amount of the Non-Convertible 
Notes and $810,000 in principal amount of the 
Convertible Notes at a closing (‘’Closing’’) held on 
March 30, 1977. Applicants state that the holders of the 
Convertible Notes are to be permitted at any time to 
convert all or any portion of the Convertible Notes into 
shares of common stock of WellTech at a conversion 
price of $14.40 per share. Applicants state further that 
on March 30, 1977, the ciosing prices for the common 
stock of WellTech were $11 3/8 bid and $11 3/4 asked 
on the over-the-counter market. 


Applicants represent that WellTech has agreed (1) to 
register, at its expense, one public offering of common 
stock underlying the convertible portion of the notes, 
and (2) to include the common stock underlying the 
convertible portion of the Notes in any other registration 
of WellTech common stock. Applicants also represent 
that the remaining $1,000,000 in principal amount of the 
Notes which the Insurance Company has contracted to 
purchase may be issued at WellTech’s option on a date 
or dates to be selected by WellTech, but not later than 
June 30, 1978, and if issued, are to be purchased by the 
Insurance Company alone, or by the Insurance 
Company and the Fund, subject to the receipt of any 
Commission orders that may be necessary. 


According to the application, WellTech is engaged in 
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the well servicing segment of the oil field services 
industry; well servicing involves the provision of mobile 
rigs and crews for the completion, servicing and 
workover of oil and gas wells on a contract basis. 


Applicants state that Groco, Inc. (‘‘Groco’’), a 
wholly-owned subsidiary of the Insurance Company, 
hed held, prior to the filing of the application, 198,375 
shares of common stock of WellTech; these shares 
were acquired in December, 1976, by the conversion 
into common stock, at the rate of $1.60 per share, of a 
portion of 9 percent 7-year Convertible Subordinated 
Notes of WellTech purchased by Groco in 1973; the 
remaining portion of those Subordinated Notes was 
converted into common stock in 1976 and sold. 
According to the application, Groco has sold 100,000 
additional shares of WellTech common stock, so that it 
now owns 98,375 shares, or approximately 3.59%, of 
the outstanding WellTech common stock. Applicants 
state further that the Fund presently owns no securities 
of WellTech. 


The Proposed Transaction 


The Insurance Company, which is the Fund’s 
investment adviser, represents that, in its judgment, the 
Notes would be an attractive investment for the Fund. It 
states that in recent years WellTech has shown growth 
in both sales and earnings, and that prospects for the 
industry in which WellTech is engaged appear good. 


According to Applicants, as of the date of the 
application the interest rate on the Notes, which is 
commensurate with prevailing market rates of interest 
for companies like WellTech, is attractive in light of the 
current yield on the Fund’s portfolio, and the 
convertibility of the convertible portion of the Notes 
further enhances their value to the Fund. 


The Insurance Company therefore proposes to sell to 
the Fund one-half of the ,Notes purchased from 
WellTech at the Closing; that is, one-half of the 
$2,190,000 ($1,095,000) in principal amount of the 
Non-Convertible Notes and one-half of the $810,000 
($405,000) in principal amount of the Convertible Notes. 


Applicants state that, should the order they seek here 
be granted, the Insurance Company will, as soon as 
practicable thereafter, sell one-half of the principal 
amount of the Notes acquired at the Closing, as 
described above, to the Fund at the price paid by the 
Insurance Company plus accrued interest, upon receipt 
by the Insurance Company of appropriate investment 
representations from and an undertaking by the Fund to 
be bound by the terms and conditions subject to which 
the Insurance Company holds such Notes. Applicants 
state further that if a favorable order is not received, the 
entire principal amount of Notes will be retained for 
investment by the Insurance Company. 
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According to the application, so that the transfer of 
Notes to the Fund at the aforementioned price can be 
regarded as made at a fair price, Applicants propose 
that the transfer to the Fund be made only if such order 
is received prior to June 30, 1977 (three months after 
the Closing). In addition, Applicants represent that the 
Fund will not be obligated to purchase the Notes from 
the Insurance Company unless contemporaneously a 
majority of the ‘‘non-interested”’ directors of the Fund 
approve such purchase. 


Applicants state that no Commission action is 
requested at this time with respect to: (1) any 
subsequent sale of the Notes; (2) exercise by the 
Insurance Company or the Fund of the conversion 
privileges of the Notes; or (3) the remaining $1,000,000 
in Notes of WellTech which the Insurance Company has 
contracted to buy. 


Section 17(a) of the Act provides, in part, that it is 
unlawful for any affiliated person of a _ registered 
investment company, acting as principal, knowingly to 
sell to such registered investment company any security 
or other property. Section 17(b) of the Act generally 
provides that, upon application, the Commission shall 
by order exempt a proposed transaction from the 
provisions of Section 17(a) if evidence establishes that 
the terms of the proposed transaction, including the 
consideration to be paid or received, are reasonable and 
fair and do not involve overreaching on the part of any 
person concerned, and that the proposed transaction is 
consistent with the policy of the registered investment 
company concerned and with the general purposes of 
the Act. 


Section 2(a)(3) of the Act includes within the definition 
of an affiliated person of an investment company, any 
investment adviser thereof; thus, the Insurance 
Company, the Fund’s investment adviser, is an affiliated 
person of the Fund. Applicants state that the proposed 
sale to the Fund by the Insurance Company would fall 
within the provisions of Section 17(a) of the Act. 
Applicants submit, however, that (1) since the 
consideration to be paid by the Fund equals the price 
paid by the Insurance Company, plus accrued interest, 
the terms of such a transfer would be reasonable and 
fair, would not result in any disadvantage to the Fund 
and would not involve overreaching on the part of either 
the Insurance Company or the Fund; (2) the proposed 
transaction is consistent with the policy of the Fund as 
recited in its registration statements; and (3) the 
proposed transaction is consistent with the general 
purposes of the Act. 


Applicants represent that, although the interests of the 
Insurance Company and the Fund will not be identifical 
after such transfer because of the interest held in 
WellTech by Groco, the indirect interest of the 
Insurance Company through Groco has had no effect 





on the decision of the Insurance Company to make the 
proposed offer and sale of Notes to the Fund. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than May 27, 1977, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature 
of his interest, the reason for such request, and the 
issues, if any, of fact or law proposed to be 
controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit or, in 
the case of attorney at law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Advisers Act Release No. 584/May 2, 1977 


The Securities and Exchange Commission has instituted 
public administrative proceedings against Thomas Ray 
Rowland, of Little Rock, Arkansas, a _ registered 
investment adviser, based upon violations of the 
advertising provisions of the Investment Advisers Act of 
1940. The advertising violations occurred in connection 
with seminars given by Mr. Rowland in a number of 
cities, concerning investments in municipal securities. 
Mr. Rowland is also an officer of a municipal securities 
dealer. 


The proceedings are based upon allegations of the 
Commission's staff that Rowland violated Section 206 
of the Investment Advisers Act and Rules 206(4)-1(a) 
(1); (3) and (5) thereunder, by placing advertisements in 
several publications and distributing letters and 


brochures to the public which contained testimonials 
and untrue or misleading material statements concern- 
ing, among other things, the existence of a profit 
formula, dramatic increases in profits, and a guarantee 
of 1000% return on seminar enrollment fees. 


A hearing will be scheduled by further order to take 
evidence on the staff's allegations and to afford the 
respondent an opportunity to offer any defenses thereto 
and for the purpose of determining whether the 
allegations are true, and, if so, whether any action of a 
remedial nature should be ordered by the Commission. 





INVESTMENT ADVISERS ACT OF 1940 
Rel. No. 585/May 3, 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 13502/May 3, 1977 








LITIGATION 





Litigation Release No. 7899/ April 29, 1977 


SEC v. First Pittsburgh Securities Corporation, et al. 
(W.D. of Pa., Civil Action No. 77-102) 


Paul F. Leonard, Administrator of the Washington Re- 
gional Office, announced that on April 18, 1977, the 
Honorable Maurice B. Cohill, Jr., United States District 
Judge for the Western District of Pennsylvania, entered 
a Final Judgment of Permanent Injunction against 
Dolores Tubbs (‘Tubbs’) of North Huntington, Penn- 
sylvania. The Judgment enjoins Tubbs from violations 
of the registration and anti-fraud provisions of the 
federal securities laws with respect to Saving Certifica- 
tes and Promissory Notes of Fidelity Loan and Invest- 
ment Corporation or any other securities. Tubbs con- 
sented to the entry of the Judgment without admitting 
or denying the allegations of the Commission’s Com- 
plaint. 


For further information, see Litigation Release Nos. 
7777, 7826. 





Litigation Release No. 7900/May 2, 1977 


SEC v. MacMillan Ring-Free Oil Co., Inc., et al. 
(D.D.C. Civil Action No. 77-0330) 
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The Commission announced that on April 26, 1977, 
U.S. District Court Judge Oliver Gasch filed an order 
permanently enjoining MacMillan Ring-Free Oil Co., 
Inc. (‘‘MacMillan’’) and JohnM. Shaheen (‘‘Shaheen”’), 
both of New York, New York, from failing to file and to 
cause to be filed, timely and in proper form, Mac- 
Millan’s annual and periodic reports in contravention of 
Section 13(a) of the Securities Exchange Act of 1934 
(“Exchange Act’’) and rules thereunder, and ordering 
the filing of certain delinquent reports. 


Judge Gasch ordered MacMillan to file and Shaheen to 
cause MacMillan to file with the Commission its annual 
reports on Form 10-K for its first fiscal years ended 
December 31, 1975, and December 31, 1976, on or 
before May 4, 1977, and May 30, 1977, respectively; 
and to file its quarterly reports on Form 10-Q for each 
quarter of 1976 and the first quarter of 1977 on or before 
May 30, 1977. 


The defendants consented to the entry of the injunction 
and findings of violations, Shaheen without admitting 
or denying the allegations in the complaint which was 
filed February 25, 1977 (Litigation Release No. 7809). As 
a part of his consent, Shaheen has undertaken by letter 
that he has no present plans of becoming associated in 
specified capacities with another company required to 
make reports pursuant to Sections 12 or 15 of the Ex- 
change Act. 


The Commission suspended over-the-counter trading in 
the securities of MacMillan for one ten-day period be- 
ginning June 2, 1976 (Securities Exchange Act Release 
No. 12503), and advised brokers and dealers that quota- 
tions in the securities of MacMillan subsequent to such 
trading suspension would be subject to the provisions 
of Rule 15c2-11 promulgated under Section 15(c)(2) of 
the Exchange Act. 





Litigation Release No. 7901/May 2, 1977 


SEC v. HUGHES OIL & GAS, INC. ET AL. 
N/D TEX. (CA4-76-284) 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office, announced that on April 15, 1977, 
Federal District Judge Eldon B. Mahon, at Fort Worth, 
Texas, entered an Order of Permanent Injunction by 
Consent against Bobby F. Hughes, Fort Worth, Texas, 
enjoining him from violations of the registration and 
antifraud provisions of the federal securities laws. The 
defendant consented to the entry of the Order of 
Permanent Injunction without admitting or denying the 
allegations contained in the Commission’s Complaint. 


The Complaint, which was filed October 1, 1976, al- 
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leged that Hughes and six other defendants violated the 
registration and antifraud provisions in connection with 
the offer and sale of fractional undivided working 
interests in oil and gas leases located in Eastland and 
Palo Pinto Counties, Texas, issued by Hughes Oil & 
Gas, Inc. and Energy Industrial Development, Inc., both 
of Fort Worth. 


For further information, see Litigation Releases Nos. 
7606, 7775 and 7859. 





Litigation Release No. 7902/May 2, 1977 


SEC v. National Student Marketing Corp., et al. 
M.D.L. Docket No. 105, Civil Action No. 225-72 


The Securities and Exchange Commission announced 
today that it has agreed to a settlement of its case 
against the law firm of White & Case and its partner, 
Marion J. Epley, Ill (‘‘Epley’’). The settlement involves 
one aspect of the Commission's case involving National 
Student Marketing Corp. (“NSMC’’). The settlement 
has been presented to the Court for its approval. 


As part of the settlement, Epley has consented to the 
entry of a Final Judgment of Permanent Injunction 
against him. In doing so, he has agreed to withdraw his 
answers to the Commission's allegations without 
admitting or denying them. Also, as part of the settle- 
ment Epley has agreed not to practice before the Com- 
mission for a period of 180 calendar days from the date 
of the entry of the judgment. The injunction enjoins 
Epiey from engaging in certain violations of the federal 
securities laws and prohibits him from issuing certain 
legal opinions under certain circumstances. The in- 
junction also requires Epley to comply with applicable 
procedures of White & Case regarding representation 
by the firm of corporations subject to the federal 
securities laws. A copy of certain of the firm’s 
procedures is attached to the injunction against Epley. 


With respect to White & Case, the settlement involves a 
stipulation of settlement and an order of the Court 
wherein the Court retains jurisdiction over the parties to 
effect compliance with the terms and conditions of the 
settlement. The settlement does not provide for the 
issuance of an injunction against White & Case. White 
& Case consented to the order without admitting or 
denying the allegations of the Commission’s complaints 
after withdrawing its answers. The stipulation provides 
that in any future representation by the firm of NSMC, it 
will comply with the federal securities laws. Also, the 
stipulation provides that White & Case ‘‘undertakes to 
adopt, effectuate and maintain procedures in connec- 
tion with its representation of clients in matters 
involving the federal securities laws.’’ Attached to the 





stipulation is a copy of certain of White & Case’s 
resent procedures. Both the order and the stipulation 
reflect the fact that the Commission has neither ap- 
proved nor disapproved of these procedures. Among 
the firm’s procedures are provisions relating to the 
taking on of certain new clients, review of certain 
registration statements by a second partner of the firm 
experienced in securities matters who is not otherwise 
involved in the transaction, and identification of certain 
circumstances involving the issuance of securities to the 
public where consultation with other partners within the 
firm is required. 


As part of the settlement, the Commission has agreed 
that it will not institute any proceedings under Rule 2(e) 
against either White & Case or Epley based solely upon 
the allegations set forth in the complaint or the 
judgment to be entered against Epley. 





Litigation Release No. 7903/May 3, 1977 


S.E.C. v. Blazon Corporation, et al. 
(N.D. Cal) 


Gerald E. Boltz, Administrator of the Los Angeles 
Regional Office and Leonard H. Rossen, Associate Re- 
jional Administrator, San Francisco Branch Office, of 
the Securities and Exchange Commission today an- 
nounced that on April 14, 1977, the Honorable Stanley 
A. Weigel, United States District Judge for the 
Northern District of California in San Francisco signed a 
Final Judgment of Permanent Injunction as to Arthur E. 
Lloyd (‘‘Lloyd’’) of Mesa, Arizona. Lloyd consented to 
the entry of the judgment without admitting or denying 
the allegations of the Commission’s complaint during a 
hearing on the Commission's cross-motion for summary 
judgment. The Judgment permanently enjoins Lloyd 
from violating the registration and anti-fraud provisions 
of the federal securities laws in connection with the 
offer and sale of any security. 


Defendants Blazon Corporation and Gary B. Larson of 
Mesa, Arizona, a former company officer, have 
previously consented to final judgments of permanent 
injunction, without admitting or denying the allegations 
in the Commission’s Complaint, and were enjoined by 
the Court from further violations of the registration and 
anti-fraud provisions of the federal securities laws. Also, 
in November, 1976, Judge Weigel granted in part the 
Commission's motion for summary judgment as to 
Defendant Utah Capital Corporation and Glenn W. 
McMurray and enjoined them from further anti-fraud 
violations of the federal securities laws in connection 
with the offer and sale of any security. For more in- 
‘ormation see Litigation Release No. 7022. 





Litigation Release No. 7904/May 3, 1977 


S.E.C. v. Norman B. Duncan, et al. 
{U.S.D.C., Montana (Butte Division) 
Civil No. CV-76-92-Bu] 


Jack H. Bookey, Administrator of the Seattle Regional 
Office of the Securities and Exchange Commission, 
announced that on April 15, 1977, the Honorable W.D. 
Murray, Senior United States District Judge at Butte, 
Montana, entered an Order of Permanent Injunction 
against Norman B. Duncan, formerly of Idaho Falls, 
Idaho, from further violations of the registration and 
anti-fraud provisions of the federal securities laws. 


The defendant consented to the entry of the Order 
without admitting or denying the allegations of the 
Complaint. The securities involved were so-called work- 
at-home contracts offered and sold by Smart Pak, Inc., 
a Montana corporation (Bozeman), another Smart Pak, 
Inc., a Nevada corporation (Las Vegas), and Survival 
Heat Products, Inc., an Idaho corporation. All three 
corporations are presently in Chapter X! Arrangement 
proceedings under the National Bankruptcy Act at 
Butte, Montana. George Vucanovich of Helena, 
Montana is the bankruptcy receiver. 


In a related criminal proceeding brought by the county 
attorney Don White at Bozeman, Montana, Duncan 
was found guilty of selling unregistered securities and 
deceptive business practices under Montana law after a 
six day non-jury trial by Gallatin County District Court 
Judge, Jack D. Shanstrom of Livingston, Montana. 
Sentencing has been set for May 4, 1977, pending a 
pre-sentence investigation. The investigation leading to 
the criminal prosecution was conducted by the State 
Auditor’s office under the direction of R.G. “Rick” 
Tucker, Deputy Investment Commissioner. 


For further details, see Litigation Releases 7566, 7604 
and 7833. 





Litigation Release No. 7905/May 3, 1977 


SEC v. CONTINENTAL GOLD & SILVER CORP., et al. 
(D. UTAH, Civil Action File No. C 75-414) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission, today announced that on April 19, 1977, 
the Honorable Willis W. Ritter, Chief Judge of the 
Federal District Court in Salt Lake City, Utah, signed 
and filed an Order of Permanent Injunction against Jack 
D. Hill of Haxtun, Colorado. The Order enjoins de- 
fendant Hill from violating the registration and anti- 
fraud provisions of the federal securities laws in con- 
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nection with the offer and sale of the common stock of 
Continental Gold and Silver Corporation, a Utah 
corporation, or any other security. Hill consented to the 
Order without admitting or denying the allegations of 
the complaint against him. 


For further information see Litigation Release Nos. 
7139, 7223, 7250 and 7599. 





Litigation Release No. 7906/May 5, 1977 


SEC v. Bank of California 
(C.D. Cal CV 77-1580 HD) 


Gerald E. Boltz, Administrator of the Los Angeles 
Regional Office of the Commission, today announced 
that on May 2, 1977, the Commission filed a complaint 
in U.S. District Court at Los Angeles, California, 
seeking to enjoin the Bank of California (““Bank’’) and 
Reynold T. Pawlisz (‘‘Pawlisz’’) from violating the 
credit-extension provisions of the federal securities 
laws. The Bank is a national bank with its principal place 
of business in San Francisco, California. Pawlisz, a 
former vice-president of the Bank, resides in Cerritos, 
California. 


The complaint alleges that, since July 1, 1976, the 
Bank, aided and abetted by Pawlisz, engaged in a 
course of business whereby it extended credit for the 
purpose of purchasing and carrying securities in viola- 
tion of federal requirements enacted to prevent ex- 
cessive use of credit. (Regulation U promulgated by the 
Board of Governors of the Federal Reserve System 
(‘Fed’) pursuant to Section 7 of the Securities Ex- 
change Act of 1934 (“Exchange Act.’’) The Com- 
mission’s complaint charges that the Bank, aided and 
abetted by Pawlisz, regularly extended 100% credit to 
enable the Bank’s customers to purchase and carry 
securities. This was accomplished by establishing 
“delivery versus payment’’ accounts whereby a 
customer would purchase a security, sell it shortly after- 
wards, and use the proceeds from the sale to repay the 
Bank the purchase price. In these transactions, the 
Bank paid the broker when the securities were pur- 
chased and, in effect, loaned that amount to the 
customer using the stock as collateral until the proceeds 
from the subsequent sale had been received and trans- 
mitted to the Bank. Thus, the Bank loans enabled the 
customers to engage in speculative trading of stocks 
without putting substantial funds at risk. 


In addition, the complaint charges that the Bank, aided 
and abetted by Pawlisz, failed to obtain or retain a 
“purpose statement’ (Federal Reserve Form U-1) and 
failed to segregate the collateral, as required by 
Regulation U. 
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Without admitting or denying the allegations, the Bank 
consented to the entry of a Judgment of Permanen 
Injunction and Order (‘‘Order’’). The Order enjoins the 
Bank and its officers and employees from violating 
Section 7(d) of the Exchange Act and Regulation U. 
The Order further provides that the Bank must im- 
plement and maintain practices and procedures de- 
signed to prevent further violations of Regulation U. 
These practices and procedures must include, but are 
not limited to, delivery of the Court’s Order upon certain 
Bank officers and employees, preparation of a loan 
manual section, implementation of a training program 
and distribution to all Bank officers of a management 
letter describing the Court’s Order and explaining the 
requirements of Regulation U. Within 120 days of the 
Order, the Bank must file with the Securities and Ex- 
change Commission and with the Comptroller of the 
Currency, a copy of the practices and procedures 
implemented pursuant to the Court’s Order. 





Litigation Release No. 7907/May 5, 1977 


SEC v. Associated Minerals, Inc., et al. 
(E.D. Mich., S. Div., Civil Action No. 77-0986) 


Paul F. Leonard, Administrator of the Washington Re- 
gional Office, announced that on April 22, 1977, the 
Commission filed a Complaint for a permanent injunc- 
tion and ancillary relief in the United States District 
Court for the Eastern District of Michigan, Southern 
Division. The Complaint alleges that Associated 
Minerals, Inc., of Parkersburg, West Virginia; Walter H. 
Allen of Belpre, Ohio; and Charles R. Allen of Parkers- 
burg, West Virginia, violated the securities registration 
and anti-fraud provisions of the Securities Act of 1933 
and the Securities Exchange Act of 1934 in connection 
with the offer and sale of fractional undivided interests 
in 11 oil and gas wells. The Complaint also seeks 
ancillary relief in the form of an accounting and dis- 
gorgement of the investors’ funds. 


The Complaint alleges that Defendants obtained in 
excess of $640,000 from investors through the use of 
misrepresentations and omissions of material facts, 
concerning, among other things: the use of investors’ 
funds; inaccurate well production projections; the 
amount and period of return of investment; the 
existence of liens on the subject leases; and the com- 
mingling of investors’ funds. The Complaint further 
alleges the Defendants converted at least $200,000 of 
investors’ funds to their own use and failed to maintain 
adequate financial books and records. 


The Commission’s Motion for a Preliminary Injunction is 





scheduled to be heard before Judge John Feikens on 
May 25, 1977. 





Litigation Release No. 7908/May 5, 1977 


Securities and Exchange Commission v. Petrofunds, 
Inc., et al. 


(C.A. 2, No. 76-1684) 


Harvey L. Pitt, the Commission’s General Counsel, 
today announced that, on April 12, 1977, the United 
States Court of Appeals for the Second Circuit, upon 
consideration of the Commission’s motion, dismissed 
with prejudice the appeal of Petrofunds and other de- 
fendants for failure to prosecute their appeal on the 
question of whether they were entitled to a jury trial in 
an action where the Commission seeks ancillary relief, 
including disgorgement to investors of illegal gains. 
Appellants, with leave of the court, had taken an inter- 
locutory appeal from the order of the Honorable Edward 
Weinfeld, United States District Judge, entered on 
October 13, 1976, striking defendants’ demand for a 
jury trial in Securities and Exchange Commission v. 
Petrofunds, 420 F.Supp. 958 (S.D.N.Y., 1976). 


For further information, see the reported decision of the 
district court and Litigation Release No. 7412. 





Litigation Release No. 7909/ May 5, 1977 


SEC v. Equity Service Corp., et al. 
(E.D. Pa., Civil Action No. 77-1468) 


Paul F. Leonard, Administrator of the Washington Re- 
gional Office and Thomas H. Monahan, Assistant 
Regional Administrator of the Philadelphia Branch 
Office, announced that on April 27, 1977 the Com- 
mission filed a complaint in the United States District 
Court for the Eastern District of Pennsylvania, naming 
Equity Services Corporation, Robert H. Mortimer and 
Virginia Joan Mortimer, all of Philadelphia, and 
Leverage Resources Corporation (‘’Leverage’’), and 
Fred Fleischman (‘‘Fleischman”’), all of New York, New 
York, and Pacific-Atlantic Oil Co. (‘“-PAOCO”) and 
James P. Spillers (‘‘Spillers’’), all of Lafayette, 
Louisiana, and Robert F. Abramson (‘Abramson’) of 
Framingham, Massachusetts. The complaint and other 
motions filed seek preliminary and permanent in- 
junctions, protective orders, an accounting and the 
appointment of a temporary receiver. 


The Complaint alleged that the defendants violated the 


securities registration and antifraud provisions of the 
federal securities laws in connection with the offer and 
sale of fractional undivided working interests in oil and 
gas leases, limited partnership interests and investment 
contracts concerning oil and gas leases located in 
Arkansas, Colorado and Louisiana. The complaint 
further alleges, that the defendants made numerous 
misrepresentations and omissions to investors con- 
cerning, among other things, the use of investor funds, 
the employing of a psychic and a ‘Radiation Survey 
Vehicle” to select sites, the misappropriation of 
investors’ proceeds by the Mortimers and the 
production which had been achieved from wells which 
had previously been drilled. 


Contemporaneously, defendants PAOCO and Spillers 
consented to the entry of an order of permanent injunc- 
tion and the requested ancillary relief without admitting 
or denying the. allegations in the Commission's 
complaint. Said order was entered by Judge Edward N. 
Cahn. Additionally, Judge Cahn ordered a hearing for 
May 23, 1977 to consider the Commission’s various 
motions. 
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ACCOUNTING SERIES 
Rel. No. 213/May 2, 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 13490/May 2, 1977 





ACCOUNTING SERIES 
Release No. 214/May 2, 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Rel. No. 13495/May 2, 1977 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 469/ April 29, 1977 


The Securities and Exchange Commission has issued an 
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order under the Trust Indenture Act of 1939 (the “‘Act’’) _ so likely to involve a material conflict of interest as to 
on application of Dayton, Power and Light Company make it necessary to disqualify Irving Trust Company 
(the “‘Company’’) that the trusteeship of Irving Trust from acting as trustee. 

Company under two indentures of the Company is not 
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